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CERTIFICATE OF JUSTICE. 


§ 58. Fire— Waiver by Agent.—The testimony tended 
to show that the general agent waived the condition of the 
policy requiring a certificate from a justice of the peace 
nearest the place of the fire, and consented that it might be 
be made by another justice. No instructions were given 
to the jury. Held, that itis to be presumed the jury found 
that such waiver was made, and that “in the absence of 
any instructions to the jury, the same force and effect is to 
be given to the verdict as would be given to it had the 
court instructed them and instructed them correctly, on the 
law applicable to all questions of fact involved in the 
issue.” 

Killips vs. The Putnam Fire Ins. Co.* 

Rep’d Jour’! p. 169. 


* Decision Rendered December llth, 1871. To appear in 26 Wis, 
11— 
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CONSTRUCTION. 


§ 59. Firre—Practice.—It was the duty of the court to 
give a construction to an obscure and uncertain instrument 
of writing, and “the failure to do so was error; but it is no 
ground for reversing the judgment, because it is clear that 
the jury must have put upon it a correct construction, 
such as the court should have given it, or they could not 
have found for the plaintiff.” 


Ricker vs. Cutter, 8 Gray, 248. 
Germania Fire Ins. Co. vs. Curran, Adm’x.* 
Rep’d Jour’], p. 191. 


EVIDENCE. 


§ 60. Fire—Admissions in Proofs of Loss.—The in- 
sured, in his proofs of loss, stated that he had taken out a 
subsequent policy in another company. It was objected 
on trial that the subsequent insurance was not proved. 
Held, that “the deliberate statement of this policy in the 
proofs of loss dispensed with any other proof of it, and that 
the rule, that the proofs are no evidence in favor of the in- 
sured, does not preclude them from operating as admis- 
-Sions.” 


New York Central Ins. Co. vs. Watson.t 
Micu. 8. 0. 


§ 61. Fire—Zstoppel.—In her examination by the 
attorney of the insurance company, soon after the loss, the 
plaintiff, under oath, stated that she had sold the property 
before the loss. Held, that this statement did not operate 
as an estoppel to prevent her from denying the sale of the 
property. 


Germania Fire Ins. Co. vs. Curran, Adm’x. - 


§ 62. Frre—Practice.—“ In the course of the trial plain- 
tiff announced that he had closed his testimony, but before 
anything further had taken place asked and obtained 


* Decision rendered May 15th, 1871. To appear in 6 Kas. 
+ Decision rendered October term, 1871. To appear in 23 Mich. 
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leave to introduce other testimony.” Held, that “this was 
correct practice.” 


Germania Fire Ins. Co. vs. Curran, Adm’ax. 
—+$ 59. 


OTHER INSURANCE. 


§ 63. Frre—Agency.—The policy contained a provision 
that “if without written consent hereon there is any prior 
or subsequent insurance, this policy shall be void.” The 
policy did not declare who was to sign the consent, but 
both the policy and renewal contained clauses declaring 
them invalid unless countersigned by the general agent at 
Chicago. Another agent of the company wrote a consent 
for other insurance upon the policy. Held, that the con- 
sent should have been signed by the general agent at Chi- 
cago, and that it cannot be sustained in the absence of his 
signature without distinct proof that it was made by some 
one authorized, or by his conduct fairly supposed to be 
authorized to bind the company ; and Held, also, that “in 
order to bind companies for the unauthorized acts of agents, 
there must be something in the course of business, which 
the party dealing with them has fairly a right to rely on, 
and there must have been an honest reliance in fact. In 
other words, dealings with them must be governed by the 
same rules applied to other persons.” 


Security Ins. Co, vs. Fay.* 
Rep’d Jour’1, p. 203. Micu. 8. C. 


LIMITATION. 


§ 64. Fire—Clause in Policy—Waiver.—The policy 
provided that “no suit or action against this company for 
the recovery of any claim by virtue of this policy shall be 
sustainable in any court of law or chancery, unless com- 
menced within twelve months next after the loss shall have 
occurred; and should any suit or action be commenced 
against this company after the expiration of the aforesaid 
twelve months, the lapse of time shall be taken and ad- 


* Decision rendered April term, 187]. To appear in 22 Mich. 
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mitted as conclusive evidence against the validity of such 
claim.” After furnishing proofs of loss, the insured re- 
ceived a letter from Ames, a general agent of the company, 
stating that the proofs were quite deficient in several par- 
ticulars, and did not comply with the requirements of the 
policy, and that he would visit his place of residence during 
the next month and would call upon him. After waiting 
more than five months, during which time he was frequently 
told by the local agent that Ames was expected every 
week, he was informed by Ames, in answer to a letter 
written by himself, that it was no part of his duty to tell 
him how to make out his proofs of loss. The insured de- 
layed bringing suit until more than fifteen months after 
the loss. Held, that “if, by any act or omission of the de- 
fendant, acting through its authorized agents, the plaintiff 
was induced to suspend the making and furnishing of his 
proofs of loss fer a given time, such act or omission oper- 
ates as a waiver of the limitation clause in the policy to that 
extent, and the time thus lost is to be added to the twelve 
months prescribed by the policy, in determining the time 
within which the action must be commenced ;” and that 
“there was evidence from which the jury were warranted in 
finding that, by the acts and omissions of the authorized 
agent of the defendant, the plaintiff was delayed about five 
months in making his proofs of loss, and that by means 
thereof the time within which he might have commenced 
this action, without being barred by the limitation con- 
' tained in the policy, was extended toa time later than the 
date of the commencement thereof.” 
Killips vs. The Putnam Fire Ins. Co. 


NOTICE. 


§ 65. Fire—Wotice to Agent.—The policy required the 
insured to give immediate notice of his loss, but did not 
provide expressly to whom, or in what manner it should 
be given. Immediately after the loss, he gave the local 
agent of the company verbal notice. Held, that “ the legal 
construction of the contract is that notice is to be given to 
the defendant, and that a verbal notice is sufficient. There 
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can be no doubt that notice to the local agent of the de- 
fendant at Waukesha, was notice to the defendant.” 

Miner vs. The Phoenix Ins. Co. Ins. Law Jour’l, Vol. 1, p. 41, and 
cases there cited. 


Killips vs. The Putnam Fire Ins. Co. 
—F 58. 


§ 66. Frre—Wotice of Loss.—The policy stipulated that 
the assured should forthwith give notice of loss to the com- 
pany through the general agent at New York,— Held, that 
“notice was sufficient if the local agent of the company, 
acting upon information of the loss given by plaintiff 
immediately after the fire, communicated intelligence of 
the fire and loss of property to the defendant through its 
general agent in New York.” 


Germania Fire Ins. Co. vs. Curran, Adm’x. 
—$ 59. 


PRACTICE. 


§ 67. FirE—Subsegent Inswrance.— Waiver.—The judge 
in the court below left it to the jury to determine whether 
or not there had been any waiver of a condition in the poli- 
cies against subsequent insurance or of the forfeiture under 
that condition. There was no evidence tending to show a 
new contract or any act done by the insured through the 
encouragement of the company. Held, that the submission 
of this question to the jury was error on the part of the 
court below. 


New York Central Ins. Co. vs. Watson. ‘ 
—§ 60. 


§ 68. Frre—Party to Suit.—Averment in Petition.—The 
policy stipulated to make good to “the assured, his 
executors, administrators, and assigns, all such immediate 
loss or damage,” etc. The assured died before the loss. 
Held, that the administratrix is the proper party to sue in 
such a case. 

Angell on Ins. § 389; 2 Phil. on Ins. § 1976. 

Held, also, that an averment that the house was personal 
property was not necessary in the petition. 

Germania Fire Ins. Co. vs. Curran, Adm’x, 


—+4 59. 
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PROOFS OF LOSS. 


§ 69. Fire— Certificate of Justice— Waiver.—The plain- 
tiff mailed proofs of loss to the secretary of the company, 
at its place of business, and waited more than two months 
before he commenced his action, the company making no 
objection to the form or sufficiency of the proofs. Held, 
that “in the absence of evidence upon the subject, the pre- 
sumption is that such proofs reached their destination by 
due course of mail.” Held, also, that “it was their duty, if 
they deemed the proofs insufficient, to notify the plaintiff 
of the fact within a reasonable time or the defects were 
waived.” 


Troy Fire Ins. Co. vs. Carpenter, 4 Wis. 20; Warner vs. the Peoria 
M. & F. Ins. Co., 14 Ed. 318, and cases cited. 


And that “the burden of proof is with the defendant to 
show that objection was thus made, on its behalf, to the 
sufficiency of the proofs, and there being no evidence tend- 
ing to show that fact, it must be held that the defendant 
was satisfied therewith, and waived the objection that the 
proofs were not furnished in time, and did not contain the 
certificate of the proper justice of the peace or notary.” 


Killips vs The Putnam Fire Ins. Co. 
— § 58. 


§70. Fire—Zime of Rendering.—The policy provides 
that losses were “ to be paid sixty days after due notice and 
satisfactory proofs of the same, made by the assured and 
received at the office of the company,” and that the assured 
should give immediate notice thereof, but there was no 
provision in regard to the time of making the proofs of 
loss. Held, that “the most the defendant can successfully 
claim is that they should have been rendered within a 
reasonable time after the loss.” 


Killips vs. The Putnam Fire Ins. Co. 
—+ 58. 


§ 71. Frre—Adjusting Agent.—The agent of the com 
pany, “immediately after the fire occured, without waiting 
for formal preliminary notice from the plaintiff, called for 
the books and papers of the plaintiff, for the purpose of 
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making an inventory and ascertaining the amount of goods 
destroyed; which request was complied with by the plain- 
tiff, and the examination was had of such books and papers 
by said agent, and all that the agent required was done by 
the plaintiff.” The policy contained no reference to any 
‘separate adjusting agent, and nothing requiring the proofs 
to be furnished to such a person. Held, that “such fact 
would constitute evidence from which the jury may pre- 
sume a waiver of the formal proofs, and the presence of a 
regular adjusting agent was not essential to make the 
waiver binding.” 


Security Ins. Co. vs. Fay. ‘ 


STATE LAWS. 


§ 72. FrirEe.— Violation of—Estoppel—Practice.—It was 
claimed that as the petition did not state that the insu- 
rance company had taken the necessary steps to authorize 
it to do business in the State as required by the statute 
laws, it was therefore defective, and that no testimony 


should have been admitted under it. Held, that such an 
averment was unnecessary, and that “a foreign insurance 
company doing business in this State, when sought to be 
made liable for contracts made, is estopped from saying 
that they are doing business contrary to law; and what 
the company could not set up as defense, as to that matter, 
the plaintiff need not aver.” 


Germania Fire Ins. Co. vs. Curran, Adm’x. 


SUBSEQUENT INSURANCE. 


§ 73. FirE—Agency— Waiver—Estoppel.—The policy 
contained the provision that “if, without written consent 
hereon, there is any prior or subsequent insurance, this 
policy shall be void.” In October, after the policy was 
issued, the insured obtained other insurance on the same 
property. In December, an agent of the company resid- 
ing in another place wrote upon the policy these words: 
“Other insurance to the amount of $4,000 is hereby per- 
mitted. Dec. 7, 1867.” Held, that the condition in the 
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policy “contemplates that the consent to future insurance 
shall be given in advance, for the policy becomes void if 
there is any subsequent insurance without consent. When 
the policy was taken out in October in the Detroit Com- 
pany, this policy at once became void.” 

Western Mass. Ins. Co. vs. Riker, 10 Mich. 279. 

Held, also, that “the subsequent written consent was not 
on its face a consent to past insurance, but its words im- 
port rather a future insurance. If made by a person hav- 
ing authority to waive a forfeiture, it would have no such 
force unless made with knowledge of the previous insu- 
rance and with a design to include it in the permission; 
and if sought to be made valid by any subsequent waiver 
or estoppel, that also must have been done with full knowl- 
edge of all the facts.” Held, also, that an estoppel “can 
never arise by implication alone, except from some conduct 
which induces action, in reliance upon it, to an extent that 
renders it a fraud to recede from what the party has been 
induced to expect. It is only enforced to prevent fraud.” 


Security Ins. Co. vs. Fay. ; 
—§ 63. 


§ 74. Fire.—The policies “contained, among other 
things, a clause rendering them void in case any other 
insurance had been or should be made upon the property, 
and not consented to in writing by the company.” Another 
policy was afterwards taken out in the Republic Insurance 
Company, covering the same and other property, without 
written consent thereto. Held, that “the policies became 
absolutely void at once upon the obtaining of the last 
insurance without consent. Nothing could revive them 
short of a new contract on valid consideration, or such 
conduct as by misleading the insured to their prejudice 
would operate as an estoppel.” 

Western Mass Ins. Co. vs. Riker, 10 Mich. 279; Security Ins. Co. 
vs. Fay, — Mich. 

Held, also, that “the fact that more property was inclu- 
ded in the Republic policy is not material.” 


New York Central Ins. Co. vs. Watson 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, SINCE JANUARY 1, 1871. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 


WILLIAM KILLIPS, Resp’t, 


vs. 
THE PUTNAM FIRE INS. CO., App’t.* 


If the company deem the proofs of loss insufficient it is their duty to notify the 
insured of the fact within a reasonable time. Failure to do this waives the 
defects. 

The burden of proof is on the company to show that such notice was given. 


Notice of the loss to the local agent of the company was notice to the company, 
and verbal notice was sufficient. 


When there is no restriction in the policy as to the time when the proofs of loss are 
to be rendered, the most the company can demand is that they be rendered 
within a reasonable time. 

In the absence of any instructions to the jury, the same force and effect is to be 
given to the verdict as would be given to it had the court instructed them, and 
nip deg ee them correctly on the law applicable to all questions of fact involved 
in the issue. 


If by any acts or omissions of the company the insured is induced to suspend 
action for atime, such delay is not to be construed a part ofthe time to which his 
right of action is limited by the contract. 

The time thus lost should be added to the time within which the action was 
to be commenced, 

A letter from the agent of the company to the insured stating that the proofs of 
loss were defective without indicating wherein they were defective, and saying 
he would soon call on the insured, was a reasonable cause of delay in furnishing 
proofs of loss. 


Lyon, J. 
On the 24th day of November, 1866, the plaintiff paid the pre- 
mium and received from the defendant, the insurance company, a 
policy insuring him against loss or damage by fire to certain build- 
ings and personal property, situated in the town of New Berlin, 
county of Waukesha, to the amount of $1,320. On the 22d day of 


*Decision rendered September 11, 1871. 
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June, 1867, and within the life of such policy, the insured property 
was destroyed by fire. Immediately thereafter, and probably on 
the next day after the fire, the plaintiff gave the local agent of the 
defendant, at Waukesha, verbal notice of the loss. 

During the latter part of July or early in August of the same 
year, one EK. B. Ames of Minneapolis, Minnesota, who was a gen- 
eral agent of the defendant, and Mr. Heath, its local agent, at 
Waukesha, visited the plaintiff at his residence, in New Berlin, and 
made an examination into the origin and circumstances of the fire, 
and the extent of the loss. In answer to a question put to the 
plaintiff on the trial as to what Ames there said to him ahout mak- 
ing out proofs of the loss, he testified as follows: “He asked if 
there was a justice in the neighborhood. I told him there was, but 
it was some ways off, and, says he ‘Is it about as near to Waukesha 
as to the justice’s office?’ Well, [ told him, [ would rather go to 
Waukesha, because the road was better and about the same distance, 
and, said he, ‘It will accomodate me to go to Waukesha, because it 
will be on my way home.’ So I went to Waukesha.” 

Ames prepared an affidavit of the circumstances and extent of the 
loss, which was signed and sworn to by the plaintiff, and by direction 
of Ames, Mr. Heath furnished the plaintiff with certain blanks, which 
were required to be filled as part of the proofs of loss. These blanks 
were afterwards filled by Mr. Gibbs, since deceased, and soon after, 
(probably on the 3lst of August,) were, together with the affidavit, 
sent by mail to Ames, at Minneapolis, by Messrs. Cook & Gibbs, the 
Attorneys for the plaintiff, in respect to that business. In due time 
Cook & Gibbs received the following letter from Ames: 


** General Northwestern Agency of the Putnam Fire Insurance Co., 
of Hartford, Conn. Capital, $500,000. 


MINNEAPOLIS, MINN., Sept. 24th, 1867. 
Messrs. Cook & GrubBs: 


Gentlemen—I am in receipt of yours of August 31st, enclosing what pur- 
ports to be proof of loss of William Killips. The proofs are quite defective 
in several particulars, and do not comply with the requirements of the policy. 
I will visit Waukesha sometime during October, when I will call on you. 

Respectfully yours, 


E. B. AMES, General Agent. 


After waiting several months, during which time the plaiutiff was 
frequently informed by the local agent that Ames was expected at 
Waukesha every week, Mr. Cook sent another letter to Minneapolis, 
relative to the business, which, although addressed to the wrong per- 
son, reached Ames, who answered it as follows: 
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MiInnEAPotis, Mrnn., March Ist, 1868. 
Messrs. Cook & BENNETT, Waukesha: 

Gentlemen—On my return home a day or two since, I found your letter 
here addressed to T. C. Kendrick. the general agent of Putman Insurance for 
the East, on the subject of Killips’ loss. From reading it, I presume it was 
designed for me, as I am the general agent who was there last summer, and 
I was the one to whom the proof was sent. In reference to proof of loss in 
case of Killips, you say you used the blanks furnished by agent Heath; if 
they are not correct it is the fault of the blanks and not of yourselves. 
One of the main requiremements of the policy required in making out the 
proof of loss has not been complied with, although the blank was there, and 
all that was necessary was to fill in the blank. You, as attorneys, are aware 
that it is no part of my duty to tell you how you shall make out your proof of 
loss. The policy will tell you that, and to that I refer you. 

Respectfully yours, 
E. B. AMES, General Agent. 


After the receipt of this letter the plaintiff made out new proofs 
of loss in duplicate, one set of which was delivered to the local 
agent in Waukesha on the 13th of July, 1868, and the other was 
mailed to the secretary of the detendant at Hartford, Connecticut, 
probably at about the same time. It does not appear that any 
objection was made by the agents or officers of the defendant, 
before this action was commenced to the sufficiency of such new 
proofs. : 

This action was brought upon the policy to recover for such loss, 
and the summons was duly served upon the defendant Sept. 30th, 
1868. 

On the trial in the Circuit Court no instructions were asked by 
either party and none were given to the jury. The plaintiff had a 
verdict for $1,164.19 damages. ‘The court overruled a motion for 
a new suit and caused judgment to be entered upon the verdict, 
from which judgment the defendant has appealed to this court. 

The provisions of the contract between the parties contained in 
the policy of insurance, upon which the defendant relies to obtain 
a reversal of the judgment, are the following: 


“ Losses to be paid sixty days after due notice and satisfactory 
proofs of the same made by the assured and received at the office 
of this company. In case of loss, the assured shall give imme- 
diate notice thereof, and shall render to the company a particular 
account of said loss, under oath, stating the time, origin and cir- 
cumstances of the fire, the occupancy of the building insured, or: 
containing the property insured, other insurance, if any, and 
copies of all policies, the whole value and ownership of the pro- 
perty, and the amount of loss or damage, and shall produce the 
certificate under seal of a magistrate, notary public or commis- 


Ba AOS ASN TR EOP ARR RECT 





172 Report of Decisions. [WVov. 


sioner of deeds, nearest the place of the fire, and not concerned in 
the loss, or related to the assured, stating that he has examined 
the circumstances attending the loss, knows the circumstances and 
character of the assured, and verily believes that the assured has, 
without fraud, sustained loss on the property insured to the amount 
claimed by the said assured.” 

“Tt is expressly covenanted by the parties hereto that no suit 
or action against this company fer the recovery of any claim by 
virtue of this policy shall be sustainable in any court of Jaw or 
chancery, unless commenced within twelve months next after the 
loss shall have occurred, and should any suit or action be com. 
menced against this company after the expiration of the aforesaid 
twelve months, the lapse of time shall be taken and admitted as 
conclusive evidence against the validity of such claim, any statute 
of limitations to the contrary notwithstanding.” The motion for 
a new suit before mentioned was also predicated upon these con- 
ditions of the policy. 

It is contended for the defendant that the conditions of the con- 
tract of insurance are fatal to the plaintiff’s right to recover in 
this action for three reasons : 

First, because the plaintiff failed to give immediate notice of 
the loss and make the necessary proofs thereof as required by the 
policy, 

Second, because he failed to obtain the certificate of the nearest 
magistrate or notary public, which the policy required him to fur- 
nish, and 

Third, because the action was not commenced within twelve 
months after the loss occurred. 

The first and second objections are clearly not well taken. The 
last proofs were mailed to the secretary of the defendant at its 
place of business, in July, 1868, and in the absence of evidence 
upon the subject, the presumption is that such proofs reached their 
destination by due course of mail. The plaintiff waited more than 
two months before he commenced his action, and it does not ap- 
pear that any objection was made to the form or sufficiency of the 
proofs by the officers of the defendant. It was their duty if they 
deemed the proofs insufficient to notify the plaintiff of the fact 
within a reasonable time, or the defects were waived. Troy Fire 
Ins. Co. vs. Carpenter, 4 Wis. 20; Warner vs. the Peoria M. & F. 
Ins. Co., 14 Ed., 318, and cases cited. 

The burden of proof is with the defendant to show that objection 
was thus made on its bebalf to the sufficiency of the proofs, and 
there being no evidence tending to show that fact, it must be held 
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that the defendant was satisfied therewith, and waived the objection 
that the proofs were not furnished in time, and did not contain the 
certificate of the proper Justice of the Peace or Notary. 

But there are other answers to these objections. The policy re- 
quired the plaintiff to give immediate notice of his loss. It does 
not provide expressly to whom or in what manner it should have 
been given. In this it is unlike the case of Cornell vs. The Mil- 
waukee Mutual Fire Ins. Co., 18 Wis., 387, cited on the argument. 
In that case the contract was, that in case of loss the insured should 
within twenty days thereafter give notice thereof in writing to the 
Secretary of the company ; und it was there held that a verbal notice 
to the local agent was not a compliance with the contract. In 
the present case the legal construction of the contract is that 
the notice is to be given to the defendant and that verbal 
notice is sufficient. There can be no doubt that notice to the 
local agent of the defendant, at Waukesha, was notice to the 
detendant, and that it was given in due time. Miner vs. The 
Phenix Ins. Co. decided by this court, January term, 1871, and 
reported in the Insurance Law Journal, Vol., 1, No. 1, p. 41, and 
cases there cited. So much for the notice. 

But it seems to be claimed that the contract also required the 
plaintiff to render to the defendant his proofs of loss immediately. 
This, we conceive, is not acorrect vonstruction of the contract. 
The notice must be given immediately, but there is no such restric- 
tion as to the time when the proofs shall be rendered. The most 
that the defendant can successfully claim is that they should have 
been rendered within a reasonable time after the loss. And if the 
question as to whether they were so rendered is material in this 
action, we must presume that the jury passed upon it and decided 
it in favor of the plaintiff. 

It may be here remarked that in the absence of any instructions 
to the jury, the same force and effect is to be given to the verdict 
as would be given to it had the court instructed them, and in- 
structed them correctly, on the law applicable to all questions of 
fact involved in the issue. 

An application of this principle cures the alleged defect in the 
proofs in respect to the certificate of the justice. A certificate 
of a justice of the peace of Waukesha, accompanied the proofs, 
and forms a part thereof. This certificate is in the form required 
by the conditions of the policy, but was not made by the nearest 
justice to the place where the loss occurred, as therein required. 
The testimony of the plaintiff, which is hereinbefore stated, 
tended to show that the general agent waived the conditions of 
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the policy in that respect, and consented that the certificate might 
be made by a justice of Waukesha. We must presume that the 
jury found that such waiver was made, if the question was a 
material one in the case. 

We now come to the consideration of the question, whether the 
action is barred by reason of the failure of the plaintiff to com- 
mence it within one year after the loss occurred. The failure of 
the defendant to notify the plaintiff that the last proofs were not 
satisfactory, is no waiver of the objection that the action was not 
commenved within the time limited in the contract, for the reason 
that such notice could have been of no possible service to the plain- 
tiff. The doctrine of waiver which we have discussed applies 
only to the defects which can be remedied if the objection be 
taken. If the plaintiff was bound at all events to bring his action 
within a year after the loss, his right of action was gone before he 
furnished the proofs to the defendant, and no act of his could 
restore it. Hence, this objection was not waived by the silence 
of the defendant. Cornell vs. Mutual Fire Ins. Co., supra. 

Provisions limiting the right of action on policies of insurance 
to much shorter periods than is prescribed by the statute laws of 
the country for the commencement of similar actions are almost 
universally inserted in such policies, and the binding force of those 
provisions upon the parties to the contracts has been as universally 
recognized by the courts. But such contract of limitation, in any 
given case, like all other stipulations ahd covenants, may be modi- 
fied, waived or extended by the parties thereto. Or the party in 
whose favor the limitation is imposed may be estopped by his own 
act or omission from claiming the benefit of it. We are now to 
inquire whether there has been any act or omission on the part of 
the defendant, which operates either by way of estoppel or of 
waiver to extend the time limited by the contract within which the 
action should have been commenced. Or, to speak with more pre- 
cision, perhaps, the inquiry is whether there is evidence in the case 
tending to prove such act or omission. 

It will be remembered that the contract gives the defendant sixty 
days after satisfactory proof of the loss has been furnished within 
which to pay the same, and we have seen that the plaintiff is not 
expressly bound to furnish such proofs at or before any specific time. 
It would seem then to be a fair construction of the contract to 
hold that it gives the plaintiff, by necessary inference, the balance 
of the twelve months after deducting such sixty days or about ten 
months in which to prepare and furnish such proofs. 

1t does not seem to require much argument to demonstrate that 
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if by any act or omission of the responsible officers and agents of 
the defendant, the plaintiff should be induced to suspend action in 
the premises for a given time, such time should not be deemed a 
part of the twelve months to which his right of action is limited 
by the original contract. To hold otherwise would be in many 
cases to allow a person to take advantage of his own wrong. Cases 
may readily be supposed where, by delays in passing upon the suf- 
ficiency of proofs of loss, in investigating losses, or in replying to 
eommunications by general objections to proofs, refusing to specify 
wherein they are defective, and thus compelling the claimant to 
grope his way in the dark and find out as best he may wherein he 
has come short of fulfilling the requirements of his policy, and by 
many other means, the agents and officers of an insurance com- 
pany might, without committing any act which the law would 
adjudge fraudulent, so embarrass the claimant that he would be 
entirely unable to make satisfactory proofs of his loss within the 
time which his contract gives him for that purpose, and yet be en- 
tirely free from any laches whatever. ‘The idea that the remedy 
on the policy may be lost under such circumstances is not to be 
entertained for a moment. The plainest principles of justice 
demand that the time thus lost by the plaintiff without any fault 
on his part, but through the fault of the defendant, should be added 
to the time within which they contracted in the first instance that 
the action should be commenced, and the plaintiff be not barred of 
his remedy on the policy until such additional time has expired. 

For discussions of the subject of waiver and estoppel in relation 
to such contracts, in addition to the cases before cited, see Ames vs. 
N. Y. Union Ins. Co., 4 Kernan, 253; Ripley vs. The Astor Ins. 
Co., 17 How. Pr., 445; Mayor, etc., of New York vs. The Hamil- 
ion Fire Ins. Co., 10 Bosw, 537; same case, 29 N. Y., 45. 

In the latter case, the action was upon a policy of insurance 
which contained a provision that an action upon it must be brought 
“within the term of six months after any loss or damage shall ac- 
crue,” and it also contained a further provision that “payment of 
losses shall be made in sixty days from the date of the adjustment 
of the preliminary proofs of loss by the parties.”” In this case the 
corresponding provisions of the policy are, that the action must be 
brought “ within twelve months next after the loss shall have oc- 
curred,” and that payment of losses is to be made “sixty days 
after due notice and satisfactory proofs of the same, made by the 
assured, and received at the office of this company.” It is vbvious 
that there is no difference in principle in these corresponding 





176 Report of Decisions. [Woo. 


provisions of the two policies, and evidently the same rules of 
construction are applicable to each policy. 

In the New York case, the court of appeals, without dissent, 
held that, construing the two provisions of the policy together, 
the term “after any loss or damage shall accrue” contained in the 
first provision must be construed to mean “after the right of ac- 
tion shall have accrued.” Applying that rule of construction to the 
contract in the present case, the plaintiff’s right of action on the 
policy was not barred by the limitation therein contained until 
September, 1869, or until nearly a year after the action was com- 
menced. But in the view which we take of this case we are not 
called upon to decide whether the court of appeals has or has not laid 
down the true rule of construction. But we deem it proper to say 
that there are many considerations, both legal and equitable, which 
strongly incline us to approve the doctrine asserted by that court. 

But to return to the subject of waiver, we have seen that, if by 
any act or omission of the defendant, acting through its authorized 
agents, the plaintiff was induced to suspend the making and fur- 
nishing of his proofs of loss for a given time, such act or omission 
operates as a waiver of the limitation clause in the policy to that 
extent, and the time thus lost is to be added to the twelve months 
prescribed by the policy, in determining the time within which the 
action thereon must be commenced. We have also staved what 
effect must be given to the verdict of the jury in this case, in view 
of the fact that no instructions were given by the court. It results 
from these principles, and from the views above expressed, that 
the only remaining question to be considered is: Did the testimony 
introduced on the trial in the circuit court tend to show that Ames, 
the general agent of the defendant, and by whose acts and omis- 
sions in this business the defendant is clearly bound, did, or omitted 
to do, any act, by reason whereof the plaintiff was reasonably 
delayed in making and furnishing his proofs of loss for a period of 
time equal to that between June 22d and September 30th ? 

We think that this question must be answered in the affirmative. 
The letter of September 24th, 1867, written by Ames and sent to 
the attorneys of the plaintiff stated generally that the proofs 
which had then been furnished were quite defective and did not 
comply with the requirements of the policy, but did not state 
wherein they were defective. It also notified the attorneys that the 
writer would visit Waukesha in October, and would call on them. 
The plaintiff hada right to infer from that letter that when the agent 
visited Waukesha, he would specify the particulars wherein his 
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proofs were defective and thus facilitate the correction of them. 
There is nothing therein from which the plaintiff could infer that 
Ames deemed it no part of his duty to tell him how to make out 
his proofs of loss, or that he would decline to do so, but quite the 
opposite. The letter of March Ist, 1868, conveyed the first intima- 
tion to the plaintiff of the hostile attitude of the agent towards 
him. 

In relation to the letter of March Ist, we have only to say that if 
the writer did not mistake his legal duty, certainly as a business man 
aeting on behalf of a company depending for its success upon the pat- 
ronage of the public, he grievously mistook his duty both to his em- 
ployer and to the defendant. But we are not quite sure that he did 
not mistake his legal duty. Had the plaintiff relied upon the proofs 
which he sent to Ames, and brought an action to recover his loss with- 
out furnishing additional proofs, we should hesitate somewhat before 
holding that the objections to such first proofs were not waived by 
the failure to specify wherein they were defective. 

The letter of September 24th, then might have reasonably induced 
the plaintiff to stay proceedings in respect to perfecting his proofs 
until the agent should visit Waukesha. There is considerable testi- 
mony tending to show that it produced that effect. The agent did not 
visit Waukesha at all,but the local agent there frequently informed the 
plaintiff that he was expected there every week. We find nothing in 
the testimony from which the plaintiff could have inferred that the 
promised visit would not be made at some time during the fall or 
winter, until the letter of March Ist, was received, and such inference 
could only be drawn from that letter by reason of its silence on the 
subject, and its manifestly hostile tone and spirit. 

We conclude therefore that there was evidence from which the jury 
were warranted in finding (as we must assume they did find), that 
by the acts and omissions of the authorized agent of the defendant 
the plaintiff was delayed about five months in making his proofs of 
loss, and that by means thereof the time within which he might have 
commenced this action without being barred by the limitation con- 
tained in the policy, was extended to a time later than September 
30th, 1868—the date of the commencement thereof. 

It follows from these views that the judgment of the Circuit Court 


must be affirmed. 
12— 
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SUPREME COURT OF IOWA, 
DECEMBER TERM, 1870. 


Appeal from Hardin Circuit Court. 


HIBBARD & SPENCER, Appellees, 
vs. 
THE HARTFORD FIRE INS. CO., App’t.* 


The agent of the defendant on the 18th of the month, agreed to issue and send the 
plaintiff a a on that day. The policy dated on the 18th was delivered on the 
22d. Onthe 21st of the same month, the plaintiff agreed with the agent of an- 
other company for a policy on the same property and, paid the premium, for 
which he received a receipt specifying that a policy should be issued as soon as a 
blank should be received. ‘The policies of both companies contained conditions 
against prior and subsequent insurance without the consent of the company.— 
Held, that the policy of the defendant was the prior policy, and that the policy 
of the other company did not constitute a breach of it, if it was avoided by that 
company. 

A receipt given by the agent of a company for premiums paid, specifying the prop- 
erty to be insured and stipulating that a policy shall be issued as soon as a blank 
shall be received, raises a contract of insurance in all respects like the contracts 
expressed in the policies commonly issued by the company. 

In order to avoid a policy, on account of subsequent insurance, against an express 
condition therein, it must appear that the subsequent insurance is valid, and that 
the policy upon which it is made is capable of being enforced. 

Under the statute, the fact that the property insured was covered by a chattel 
mortgage at the time the policy was issued, does not render the policy void 
under a condition avoiding it if the insured was not ‘‘the sole and unconditional 
owner.” 

The statement made by the insured under oath in the proofs of loss, that there was 
an insurance upon the property in another company, for which the premium 
had been paid and a receipt taken, does not operate as an estoppel against evi- 
dence tending to show that the insurance was in fact invalid. 


Action upon a policy of insurance issued to C. K. Howe against 
loss by fire to the amount of $2,800 on his stock of hardware and 
tinware, and subsequently to the destruction of the property in- 
sured by fire, assigned to plaintiff. Upon a trial by a jury, there 
was a verdict and a judgment thereon for the amount of the policy 
and interest. Defendant appeals. The facts of the case are set out 
in the opinion. 

ApamMs & Rosinson AND O. P. Sutras, for Appellant. 
Miniter & Minter and Grirritn & Kniaut, for Appellees. 


Beck, J. 


I. The policy, which is the foundation of this action, contains a 
condition in the following words: “If the assured shall have, or 


* Decision rendered January 27th, 1871. 
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shall hereafter make any other insurance upon the property hereby 
insured without the consent of this company written hereon, in 
such case this policy shall be void.” As a defense the defondant 
alleges that, in violation of this condition, the insured, Howe, did 
cause the property to be insured by a policy issued by the Phenix 
Insurance Company, January 21st, 1867. The policy sued on is 
dated January 19th, 1867. It appears from the evidence that Howe 
applied to the agent of defendant on the 18th day of December, 
1867, for insurance, and it was arranged that the policy should be 
issued and sent to him on that day. Howe, not having received the 
policy from defendant’s agent, nor heard from him in regard to the 
business, on the 21st of the same month applied to the agent of the 
Phoenix Insurance Company for a policy covering his property. 
The terms of the insurance were agreed upon, but the agent, hav- 
ing no blank policies, executed a receipt to Howe for the amount of 
the premium then paid him, specifying the property to be insured, 
which was the same covered by the policy issued by defendant, 
and stipulating that a policy would be issued as soon as a blank 
should be received. The agent of the Phenix Company was not 
informed by Howe of his application to defendant’s agent for in- 
surance, and it appears that Howe, at the time, did not expect to 
receive the policy of defendant as it had not been sent to him 
according to the prior arrangement. On the 22d, the day subse- 
quent to the transaction with the agent of the Phenix Company, 
the agent of defendant delivered to Howe the policy sued on, dated 
on the 18th, and received payment of the premium. Howe did not 
inform him of his transaction with the Phenix Company. The 
property covered by these policies was destroyed by fire on the 
26th. Under these facts defendant insists that the transaction with 
the Phoenix Company is in violation of the conditions of the policy 
against other insurance, quoted above, and that defendant’s con- 
tract is avoided thereby. 

The question here presented is of very great difficulty, and its 
solution, either upon principle or authority, is not entirely free from 
doubt. Two preliminary questions may be considered, the deter- 
mination of which will aid in reaching the final conclusion upon 
this point. 

First. Which was the prior insurance, that of the defendant, or 
the Phenix Company? It quite satisfactorily appears to us that 
the policy issued by defendant must be considered as commencing 
on the 18th, the day of its date. It was, in fact, issued on that day, 
and the premium covered the time intervening between that date 
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and the day of its delivery, the 22d. Defendant, after having col- 
lected the premium and delivered the policy bearing date on the 
18th, cannot be heard to deny that the policy did not operate until 
its delivery. If the policy did not bind defendant until the 22d, 
then, has defendant received premium for the time intervening be- 
fore that date and the 18th, which it has not earned, But this it 
cannot be permitted to claim. 

Second. What was the effect of the receipt given by the agent 
of the Pheenix Insurance Company? It must be conceded that if it 
bound the company at all, and its binding effect cannot be denied, 
it raised a contract of insurance in all respects like the contracts of 
the company as expressed in the policies commonly issued by them. 
The agent was not clothed with power to vary or change the policy 
of the company, and it cannot be presumed that such a thing was 
contemplated by either the agent or the assured when the receipt 
was executed. The transaction, then, was a contract fur insurance 
upon the usual terms and conditions as expressed in the policy 
which the agent was empowered to issue. It is shown by the evi- 
dence that the policies of the Phoenix Company contained a con- 
dition, similar to the condition of the policy sued on, against prior 
or subsequent insurance without consent of the company indorsed 
on the policy, and declaring the same shall avoid the contract. It 
appears that the agents were authorized to issue policies of this 
form, and that they embodied the contracts of insurance as com- 
monly entered into by the company. The contract, therefore, 
between the Phenix Company and Howe must be considered as 
containing a condition against other insurance, as above stated. 
We now have the case of two policies, given at different dates, 
covering the same property, each having a condition against other 
insurance—the prior and subsequent, and providing that a breach 
thereof shall avoid the respective instruments. The question for 
us to determine is, which, if either, of these instruments is valid, 
and which is avoided by the operation of a breach of the condition? 
It will be remembered that if breach of the condition does not 
absolutely render void and of no effect the policy, it simply ren- 
ders it voidable ; its binding force and effect being subject to be 
defeated at the option of the company issuing the instruments. If 
no objection be made by the company on account of the breach of 
the condition, the policy may be enforced as though no forfeiture 
had ever happened. The act of the company, whereby it is shown 
that the instrument is treated as avoided, must be shown in order 
todefeat recovery thereon. If no such act or objection on the part 
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of the company be shown, the contract will be considered binding. 
It is not necessary here to state what will amount to an act avoid- 
ing the contract, or when it must be done, further than to observe 
that it must appear that the underwriter relied upon the breach of 
the condition to defeat the contract. Of course, the company issu- 
ing the subsequent policy could not rely upon the breach of the 
condition in order to avoid the instrument until knowledge thereof 
was acquired, and its acts treating the policy as avoided would be 
sufficient if shown to have been done after such knowledge. The 
same principles will apply to the prior policy. It was not abso- 
lutely void on account of the subsequent insurance, but was voida- 
ble only. It was a binding instrument when executed, and would 
so continue until some act done by defendant intending to avoid it 
on account of the breach of the condition against the subsequent 
insurance. But it could not be avoided on account of the Phenix 
policy, unless that instrument itself was valid. 

If it so happened that, when the action was brought on defend- 
ant’s policy, or even at the trial, it was made to appear that the 
Pheenix policy could not be enforced—was avoided on account of the 
breach of a condition therein—it is obvious that the existence of 
that instrument shown to be inoperative, would nut constitute a 
breach of the condition in defendant’s policy against subsequent 
insurance. That condition is against actual insurance to be subse- 
quently made. The Pheenix policy created no insurance if it was 
avoided by the act of the company, and therefore did not consti- 
tute a breach of defendant’s policy. ‘The general principle of law 
upon this point may be stated as follows: In order to avoid a 
policy on account of subsequent insurance, against an express con- 
dition therein, it must appear that such subsequent insurance is 
valid, and that the policy upon which it is made is capable of being 
enforced. If it cannot be enforced, it is no breach of the prior 
policy. This principle is substantially embodied in the fourteenth 
instruction given by the court to the jury. The instruction could 
have been more happily worded, but its import is quite clear, to the 
effect, that, if the Phoenix company treated its policy as avoided, 
after notice of the existence of defendant’s policy, it constituted 
no such subsequent insurance as would invalidate the policy in 
suit. 

Our conclusion upon this branch of the case is not without support 
of the authorities. The following cases may be cited as sustaining 
the principle above stated. 
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Jackson vs. Mass. Mutual Ins. Co., 23 Pick., 418 ; Clark vs. New 
England Ins. Co., 6 Cush., 343 ; Gale vs. Belknap Ins. Co., 41 N. 
H., 170; Stacy vs, Franklin Ins. Co., 2 Watts & Sug., 506; Phil- 
brook vs. New England Mut. Ins. Co., 37 Maine, 137; Schenck vs, 
Mercu Co. Mut. Ins. Co., 4 Zabr., 447; Jackson vs. Farmers Ins. 
Co., 5 Gray, 52. 

The doctrine which we have above announced does not go to 
the full extent of some of the cases just cited. It is held in Phil- 
brook vs. 'The New England Mut. Ins. Co., supra, that the prior 
policy is valid even though the subsequent policy is not avoided by 
the underwriter issuing it, but the loss thereon is paid; and in 
others of these cases the rule is not expressly based upon the fact 
that the subsequent policy was treated by the underwriter issuing 
it as avoided. 

The doctrine which we recognize here is based upon the fact that 
the subsequent policy was treated and considered as avoided by the 
company issuing it, as soon as it had notice of the prior insurance. 
In our view this is a most important consideration, for if the under- 
writer in the second policy does not treat it as avoided, it cannot 
so be considered by the insured or the company issuing the prior 
policy. The condition against prior insurance in the subsequent 
policy is for the benefit of the insured, who may at his option, 
waive it or insist upon enforcing its terms. If he seeks to enforce 
the condition, and treats the policy as a void contract, it is indeed 
difficult to see upon what grounds it may be regarded as valid as 
an insurance that will defeat the prior policy. 

In this view our conclusion is not in conflict with David vs. The 
Hartford Ins. Co., 13 Iowa, 69, and Bigler vs. The New York Cen- 
tral Ins., Co., 20 Barb., 635, and the same case 22 N. Y. 402. In 
the first of these cases an action was brought upon a policy con- 
taining a condition against subsequent insurance. Other insur- 
ance taken after the date of the policy was relied upon to defeat 
recovery. The plaintiff claimed that the subsequent policies, on 
‘account of certain conditions, which are violated, were void. It 
is held that these policies are not void, but on account of the breach 
of their conditions, might have been avoided. As they were treated 
as valid contracts by both of the parties thereto, the losses accru- 
ing thereon having been paid by the companies executing the sub- 
sequent policies, the breaches of the conditions were regarded as 
waived and the instruments held to be binding upon the respective 
underwriters. The argument supporting the conclusion reached 
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by the court may not entirely accord with the reasoning we have 
above adopted, but the result reached, we believe, is not inconsist- 
ent with the views we have herein expressed. Bigler vs. The New 
York Central Ins. Co., 20 Barb., 635, and 22 N. Y., 402, in its facts 
very nearly resemble David vs. The Hartford Ins. Co., the under- 
writer taking the subsequent risk having waived the forfeiture and 
paid the loss under the policy. There are arguments and positions 
taken in the opinions in this case that are not consistent with the 
view we have adopted. They reach further than the mere support 
of the conclusion arrived at upon the facts involved in the case, 
the Court of Appeals holding (two justices dissenting) that the 
first policy would be defeated even though the second was utterly 
void. This point was not in the case. While we may not be in- 
clined to dispute the conclusion arrived at upon the facts presented, 
which we think is not at all in conflict with vur views, we cannot 
assent either to the reasoning adopted by the court, or the conclu- 
sions reached upon the facts not before it for adjudication. Carpen- 
ter vs. The Providence & Washington Ins. Co., 16 Pet., 495, is cited in 
support of the rule that where there are two successive policies, 
both containing conditions of avoidance on account of other, prior 
or subsequent insurance, without notice, the first may be avoided 
on account of the second insurance. This case, we have observed, 
is often cited in support of this rule, and is so referred to in David 
vs. The Hartford Ins. Co., and Bigler vs. The New York Central 
Ins. Co., supra. 

If such a rule be found in the case—but it does not so appear to 
us—its annunciation was not called for by the facts before the 
court, and made the basis of the decision. The policy upon which 
suit was brought is considered, in the opinion, the second instru- 
ment, and the court holds that it was defeated by a condition 
therein against prior insurance, which, in fact, existe. when it was 
issued. See page 509. The conclusion arrived at, we think, is 
not in conflict with the course of argument adopted by us and the 
result reached in this case. The argument, however, adopted by 
the court in reaching the conclusion, is hardly consistent either 
with our reasoning or its results. But inasmuch as the facts are 
dissimilar to those before us, and the point ruled not necessarily in 
conflict with our decision, the case cannot be regarded as an au- 
thority against the principles we herein recognize. 


II. During the progress of the trial defendant offered to show 
that the property insured was covered by a chattel mortgage at 
the time the policy was issued. This evidence was offered to 
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establish a forfeiture of a condition of the policy to the effect that 
if the insured was not “the sole and unconditional owner” of the 
property the policy should be void. The court excluded the 
evidence, holding it would not establish a breach of the condition. 
While under the statute, revision, section 2217, the mortgagee 
holds the legal title to the personal property covered by a mort- 
gage, the mortgagor is nevertheless considered the owner. Such 
is the current of the authorities as to mortgages at common law, 
which, as to the title and ownership of the property conveyed, 
are not different from chattel mortgages under the statute above 
cited. See White vs. Rittenmyer, decided at the present term of 
this court. It is considered that the mortgage creates a lien, and 
that the title of the property is conveyed to the mortgagee for 
the purpose, and no other, of enabling him to enforce such lien. 
The ownership remains in the mortgagor. It is absolute, and 
depends upon no condition, and may, therefore, be said to be un- 
conditional. It is true his ownership may be defeated upon the 
happening of certain conditions, but this cannot be said to make 
his ownership conditional. The property of the chattels is abso- 
utely and unconditionally in the mortgagor. This view finds sup- 
port in the following authorities: Rollins vs. Columbian Mut. Fire 
Ins. Co., 5 Foster (N. H.) 200; Pollard vs. Somerset Mut. Fire 
Ins. Co., 42 Me., 221; Rice vs. Town, 1 Gray, 426; Shepard vs. 
Union Mut. Fire Ins. Co., 38 N. H., 232; Norcross vs. Ins. Co., 
17 Penn. St.,429; Conover vs. Mut. Ins. Co., 3 Denio, 254; same 
case, 1 Comst., 290. In our opinion the evidence was properly 
excluded. 


III. The policy sued on contains a condition requiring the as- 
sured in case of loss “to give immediate notice thereof,” and to 
render “‘ to the company a particular account of said loss, under 
oath, stating * * * * other ingurance, if any, and cop- 
ies of ail policies.” After the loss, the insured, in compliance with 
this condition, in his proof of loss, stated, under oath, as follows: 
“There was also ar insurance on the hardware stock of Clifton K. 
Howe by the Pheenix Ins. Co., the premium for the sum of $56.50 
paid to said company, and a receipt given by said company, which 
reads as follows: Received of C. K. Howe, $56.50, full premium, 
policy and survey fees on $2,000 insurance on his stock of hardware 
in frame building, &., * * * Policy to be issued as soon 
as I receive blank policy, to bear date herewith. Geo. W. Miller, 
Agent Phenix Ins. Co.,” &. The defendant claims the act of 
Howe in stating the insurance in the Phoenix Company in the 
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proof of loss, estops him, denying the validity of the contract with 
that company, and that so far as defendant’s rights are to be affect- 
ed, it must be considered that there was a valid insurance by a 
policy of the Phoenix Insurance Company, covering the property 
destroyed. The law of estoppel is founded upon the obligation 
which rests upon every man to speak and act according to the 
truth, and the just policy of the law which will not permit men to 
deny that which they have solemnly asserted or acted upon as true. 
The rule is intended to prevent great mischief and wrong resulting 
from the want of confidence in the intercourse of men, which 
would naturally exist if they were permitted to deny their admis- 
sions and contradict the proper inferences drawn from their acts in 
the business affairs of life. It is a rule established to secure truth 
and justice. Under its operations no one will be permitted to deny 
his assertions or admissions of fact, which are designed to influence 
another’s acts, and upon which he has acted. But the doctrine 
must be applied in strictness, and the admission or act relied on as 
an estoppel must clearly appear to have been made or done by the 
party who is sought to be bound thereby. “Hence, estoppel must 
be certain to every intent, for no one shall be denied setting up the 
truth, unless it is in plain and clear contradiction to his former al- 
legations and acts.” 1 Greenleaf’s Ev., § 22. In the light of 
these principles we will consider the act of Howe, which is claimed 
to operate as an estoppel. The proof of loss made by him states 
that there was an insurance in the Phenix Company, and sets out 
the writing upon which the contract of insurance was founded. 
The facts stated were: 


Ist. The existence of the insurance. 


2d. The existence of a receipt, which is claimed to be evidence 
of the contract with the Phoenix Company. 


These admissions of fact are not denied in this action. There 
were no others made by Howe. He does not pretend to state any 
other facts connected with the alleged insurance in the Phoenix 
Company, yet it certainly cannot be denied that many other facts 
connected with the transaction determined the validity of the con- 
tract of insurance. These facts, too, were extrinsic as to the re- 
ceipt and other matters stated by Howe. Neither does Howe 
state the legal conclusion that the Pheenix insurance is valid and 
binding, and that is the very thing which defendant claims plain- 
tiff is estopped to deny. The facts admitted by Howe are not 
denied in this action. The 'validity of the Phoenix insurance he 
did not claim or set up in the proof of loss; there is, therefore, no 
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foundation for an estoppel as to that fact. It may be claimed that 
by stating the fact of an insurance in the Phenix Company he 
must be understood as referring to a valid insurance. Such an 
inference is unavoidable. There is no complaint that the proof 
of loss is not in compliance with the condition in the policy sued 
on, or that under that condition the statement should have con- 
tained other facts that do not appear therein. It cannot, therefore, 
be said that any attempt at concealment was made by Howe in 
the proof of loss. The language used by him in the proof of 
loss, referring to the Phoenix insurance, can fairly be understood 
in no other sense than that there was a contract of insurance 
with that company. It cannot with any degree of justice be 
claimed that he avers that contract to constitute a valid and sub- 
sisting insurance. These views lead us to the conclusion that the 
statement in the proof of loss did not operate as an estoppel 
against evidence tending to show that the Phenix insurance was 
in fact invalid. Such evidence was properly admitted at the trial. 


IV. The Court instructed the jury that if the defendant treated 
the policy in suit as in force, after full knowledge of the subsequent 
insurance by the Phoenix Company, such conduct will be regarded 
as a waiver of the forfeiture and an election to treat the policy as 
in force ; and that, in order to determine whether the defendant 
did treat the policy as in full force, ‘‘it was proper for the jury to 
consider when the premium was paid by Howe and forwarded to 
the company, the acts of the company in reference to demanding 
and requiring the assured to answer certain questions propounded 
by the State agent touching the loss, &c., the acts of the defendant 
in selecting appraisers, and all other facts in evidence bearing on 
the question.”” These instructions the defendant claims are er- 
roneous, or, rather, being inapplicable to the facts, they were im- 
properly given. So far as they embody principles of law they are 
not objectionable, and are not so regarded by defendant's counsel ; at 
least no objections are made to them. While it may be admitted 
that the acts referred to in the instructions would of themselves, 
considered separately, be no evidence of the waiver of the forfeiture 
of the policy, yet, when considered together and in connection 
with all the facts of the case, they tend, though it may be slightly, 
to establish that fact. And it may be admitted that some of the acts 
referred to in the instructions were not established by the evidence, 
having been done by the agents of defendants when not within the 
scope of their authority. But another instruction clearly informs 
the jury that such acts of the agents do not bind the defendant. 
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The application of the instructions to the facts of the case, in our 
opinion, could have been correctly made by the jury; at least it 
does not appear to us to have been a matter of so great difficulty 
that there is a probability the jury were confused or misled in the 
attempt. 

V. Other instructions asked by the defendant, being in conflict 
with the principles we have announced in this opinion, were pro- 
perly refused. They need not be separately considered. They 
relate to the validity and effect of the Phcenix insurance, and to 
the effect to be given the statements of Howe in the proof of loss. 
They present these questions in different views, all, however, em- 
bodying principles not in accord with the doctrines we herein re-- 
cognize. Further discussion of these doctrines, and their special 
application to the several instructions, would not be profitable. 


VI. One of the defenses of the action pleaded by defendant is, 
that the property insured was burned by Howe himself, and the 
loss was not the result of accident or any other cause which would 
render defendant liable on the policy. Hvidence was given to the 
jury which, it is claimed, tended to support this defense. For that 
purpose, defendant offered to prove the insolvency of Howe at the 
time of the loss of the property. This evidence was excluded as 
immaterial and not relevant to the issue. Without passing upon 
the question here presented, we are of opinion that even if it be 
conceded that the evidence should have been admitted, it is not 
such an error as will require the reversal of the judgment. If the 
evidence had been admitted, and upon it, and the other evidence 
tending to support this defense, the jury had found that the 
property was burned by Howe, the verdict, in our opinion, could 
not have been sustained, and should have been set aside as being 
in conflict with the evidence. In our opinion, all of the evidence 
of defendant upon this point, considered together, is of such 
inconsiderable force as, uncontradicted, not to be sufficient to 
warrant a presumption that the fire was the result of Howe’s own 
act. The exclusion of the evidence was, therefore, error without 
prejudice. 

The judgment of the District Court is affirmed. 

Mittrr, J., Dissenting. 


DISSENTING OPINION. 


MIiLtER, J. 


I find myself unable to agree with the reasoning and conclusions 
reached by the majority, as expressed in the foregoing opinion. 
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That there was double insurance on the same property is conceded. 
One in the Phenix Insurance Company and one in the Hartford 
Insurance Company. Each policy provided that “if the assured 
shall have, or shall hereafter make, any other insurance upon the 
property hereby insured, without the consent of the company 
written hereon, in such case this policy shall be void.” If, when 
the second policy was taken out, the assured had a prior insurance 
on the same property, the second policy was ipso facto void unless 
consented to by the company in writing on the policy. Which of 
the two policies, then, was the second or subsequent one? The as- 
sured applied to the agent of the Hartford Company on the 18th 
day of December, 1867, for insurance, and it was arranged, not 
with the agent, but with a clerk in the office, that a policy would 
be made out and sent to him on the same day. Waiting until the 
21st of the same month, and not receiving the policy, the assured, 
under the belief that he would not receive it—that it would not be 
issued, the premium not having been paid,—applied to an agent of 
the Phoenix Insurance Company, and on that day obtained insur- 
ance on the same property. On the next day (the 22d) the policy 
on which this action is brought was received by the assured from 
the agent of the Hartford Company, bearing date the 18th—four 
days prior to that of the Phenix Company—and the assured then 
paid the premium. When the assured applied to the Phenix Com- 
pany for insurance he had no other insurance. When he received 
the policy sued on, the next day, he did have other insurance. He 
then had double insurance and not before. The first insurance 
was obtained from the Phonix Company, the second in the Hart- 
ford, and the fact that the policy received of the latter company 
bore date prior to that of the former does not affect the question. 
The object and purpose of the clause in the policy by which it is 
avoided, when the assured has prior insurance, is to prevent or 
remove the temptation to destroy property insured above its value, 
and thereby protect the insurer against this species of fraud. And 
it is the fact of there being prior insurance, not the date of the 
policy, that is material and operates to render the second insur- 
ance void. The majority opinion holds that the Phenix policy 
was the subsequent insurance, and void because of prior insurance 
in the Hartford Company; and this holding is based entirely 
upon the fact that the policy in the Hartford Company bears 
date prior to that in the Phenix Company, and the premium 
charged ran from the date of the policy; and it is held that the 
Pheenix policy was forfeited because of prior insurance in the Hart- 
ford Company, of which no notice was given by the assured. I 
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have already shown that at the time the assured obtained insur- 
ance with the Phenix Company he had in fact no other insurance. 
Having, then, no insurance, there could be no forfeiture, tor this 
reason, of the Phenix policy. On the other hand, when the as- 
sured received the insurance and paid the premium on the policy 
sued on, he did have in fact other insurance of which he gave no 
notice. The duty of the party assured was to inform the insurer 
of any other insurance held by him on the same property ; failing 
to do this, he committed a fraud on the insurer. This he could not 
have done when he procured his insurance in the Phenix Company, 
for he had no other insurance then. He was therefore guilty of 
no fraud on that company, or of any violation of the terms or con- 
ditions of the policy in respect to other insurance. But when he 
received the defendant’s policy he then had other insurance, and it 
was his duty to notify the company of that fact and obtain their 
consent thereto. Failing to do this he was guilty of a fraud on 
the company, and of a violation of the clause of the policy before 
referred to, and the policy became void for that reason. There is 
nothing in the case to show that the appellant in any manner 
waived this forfeiture. The majority opinion, by holding the 
Phoenix policy void and the one sued on valid, punishes the assured 
when acting in good faith with the former, and rewards his bad faith 
toward the lattercompany. The fundamental error of the opinion, 
in my judgment, lies in taking that for the prior insurance whose 
policy is prior in date, without reference to the fact when the con- 
tract of insurance was made, The insurance in the Hartford 
Company was effected at the time, and not before, the policy was 
delivered and premium paid, which was after that of the Phenix. 
No valid contract of insurance with defendant existed prior to that 
time, hence, no insurance in fact, the existence of which controls 
the question before us. On the other hand, as I have shown, at 
the time insurance was effected in the Hartford Company the as- 
sured then had, both in law and in fact, other insurance in the 
Phoenix Company. 

The appellant is the company defrauded ; the Phoenix Company 
has not been, at least not in this respect, On what principle, then, 
of law or justice, can the policy of the Phoenix Company be held 
void and that of the Hartford held valid? In my judgment, the 
Phenix policy was not forfeited because of prior insurance (for 
there was none in fact), and the policy sued on was forfeited be- 
cause of the prior insurance in the Phenix Company, obtained by 
the assured, of which he failed to notify the defendant at the time 
he received their policy, or within a reasonable time thereafter. 
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If. On the trial defendant offered evidence to show that at the 
time the insurance was obtained the property insured was covered 
by a chattel mortgage, which was refused. The evidence was for 
the purpose of showing that the condition of the policy, that the 
assured was ‘the sole and unconditional owner” of the property 
insured, was forfeited. The majority opinion holds that the mort- 
gagor of personal property, like the mortgagor of lands, is the 
“owner.” Here I think the Court has fallen into a very grave 
error as to the law. Without stopping to inquire into the rights 
of morgagors at common law, it is sufficient to show that by our 
statute, “in the absence of stipulations to the contrary,” the mort- 
gagor of real property retains the legal title and right of possession 
thereof ; but in the case of personal property, “the mortgagee holds 
that title and right.” Here the statute confers the title and the 
right of possession on the mortgagee of chattels, the mortgagor 
having a naked equity of redemption, a mere right to defeat the 
title of the mortgagee by a performance of the condition of the 
mortgage, and on a failure to comply with those conditions the 
mortgagee becomes the absolute owner. Bean vs. Barney & Scott, 
10 Iowa, 498. The mortgagor of personal property is so far from 
having any ownership in the goods covered by the mortgage that 
he has no interest therein which can be levied upon and sold under 
execution, unless by the terms of the mortgage he is entitled to and 
in fact retains the possession. Campbell vs. Leonard, 11 Iowa, 489 ; 
Rindskopf Bros. & Co. vs. Lyman, 16 Iowa, 260. In what sense, 
then, can it be said that the mortgagor of personal property is 
“considered the owner?” None whatever. Much less can it be 
maintained that he is the “sole and unconditional owner.” In 
my judgment the evidence was material, and should have been 
admitted. Ihave thus very briefly stated the principal grounds of 
my dissent, upon either of which I hold the judgment should have 
been reversed. 
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SUPREME COURT OF KANSAS. 


ERROR FROM LEAVENWORTH COUNTY. 


THE GERMANIA FIRE INS. CO., OF THE CITY ] 
OF NEW YORK, Pl’ in Error, 


vs. 
MARY CURRAN, Apwm’x or THE EstTATE oF JOHN 
Curran, Dec’p, Def’t in Error.* J 


It is not necessary for the plaintiff to aver in his petition, that a foreign insurance 
company has taken the necessary steps to authorize it to do business in the 
State, as required by the statute laws, and the company is estopped from saying 
it is doing business in the State contrary to such law. 


When the insured has died and the policy stipulated to make good to “‘the assured, 
his executors, administrators and assigns, all such immediate loss or damage, 
etc.,”’ the administratrix is the proper party to sue, and an averment that the 
house was personal property is not nevessary. 


Where the policy stipulated that the insured should forthwith give proof of loss 
to the company through the general agent in New York, notice of loss was suf- 
ficient if the local agent of the company, acting upon information of the loss, 
given by the plaintiff immediately after the fire, communicated intelligence of 
7a = and loss of property to the company, through its general agent in New 

ork. 


The failure of the court to give a construction to a writing was error, but is no 
ground for reversing the judgment, because it is clear that the jury must have 
put a correct construction upon it, and such as the court should have given. 


The statement made by the plaintiff, under oath, in an examination by the attorney 


of the defendant, that she had sold the property before the loss, does not estop 
her from denying the sale. 


In the course of the trial the plaintiff announced that he had closed his testimony, 
but before anything further had taken place, asked and obtained leave to in- 
troduce other testimony. This was correct practice. 


The opinion of the court contains a statement of the facts of the 
case to which reference is had. 


Croven & Wueat, for PI’ffin Error. 
J. M. McCauen, for Def’t in Error. 


Kryeman, Ch. J. 


On the 17th day of April. 1867, the plaintiff in error (defendant 
below) insured the dwelling of John Curran, in Leavenworth, for 
one year. On the 28th day of June of that year, John Curran 
died. On the 17th day of September, the building was destroyed 
by fire. The defendant in error (plaintiff below), having admin- 
istered on the estate of Curran, her late husband, brought an action 


*Decision rendered May 15, 1871- 
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for $150, the amount insured by the plaintiff in error. For this 
amount with interest she recovered judgment. To reverse this 
judgment the plaintiff in error brings the case to this court, al- 
leging numerous errors in pleading, in the admission and rejection 
of testimony and’ in the instructions given and refused by the 
court. Such of these alleged errors as are deemed of importance 
will be noticed in the opinion. It is claimed that as the petition 
did not state that the insurance company had taken the necessary 
steps to authorize it to do business in this State as required by Sta- 
tute Laws 1863, page 60, therefore it was defective and no testi- 
mony should have been admitted under it. Such an averment was 
not only unnecessary, but in such an action as this, the insurance 
company could not set up such a state of facts as a defense. 

A foreign insurance company doing business in this State, when 
sought to be made liable for contracts made, is estopped from 
saying that they are doing business contrary to law, and what the 
company could not set up as a defense as to that matter, the plain- 
tiff need not aver. 

As a further objection to the petition, it is urged that the ad- 
ministratrix could not recover without an averment that the house 
was personal property. The policy stipulated to make good to 
“the assured, his executors, administrators and assigns, all such 
immediate loss or damage, etc.,” and the administratrix is the pro- 
per party to sue in such a case. Angell on Ins., Sec. 389; 2 Phil. 
on Ins., Sec. 1976. 

There was testimony tending to show that John Curran owned 
the property insured which he had built on leased property. It is 
true that Mrs. Curran speaks of it as though she had control of 
it, that she paid the insurance premium, that she occupied it with 
her family ; yet, this is to be taken in connection with the other 
testimony, and we think the jury very properly found it to have 
been the property of John Curran when insured. 

The policy sued on stipulated that the assured should forthwith 
give notice of loss to the company through the general agent in New 
York. There is no direct positive proof of such notice, and therefore 
it is claimed there could be no recovery, but the testimony showed 
that the local agent in Leavenworth gave written notice within 
forty-eight hours of the loss to the general agent in New York, and 
that Mrs. Curran was at the local agent’s office immediately after the 
fire, and one cannot read the case without a full conviction that she 
was in earnest in her efforts to get the insurance money. The jury 
were instructed on this point that the plaintiff could not recover 
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unless she gave the notice as soon as she could with reasonable effort 
do so, but that the notice was sufficient, if the local agent of the com- 
pany, acting upon information of the loss, given by plaintiff imme- 
diately after the fire, communicated intelligence of the fire and loss of 
property to the defendant, through its general agent in New York. 
We think this was a fair presentation of the law, as applicable to the 
testimony in this case. The jury must have found that the notice 
was given by the local agent upon information furnished by the plain- 
tiffs, and this is a reasonable inference, from the testimony, and a 
substantial compliance with the requirements of the policy. 

It is insisted that the preliminary proofs of loss required by the 
policy, and given in evidence, are not such as the policy requires, and 
the case seems to have been tried on this hypothesis. These proofs 
are very full and minute, and but one objection is made to them in 
this court and that alone will be noticed. 

The objection is at most very technical and not to be favored, but 
even that will be found upon inspection to be illusory. In addition 
to the proof of loss the policy required that “the insurance shall also 
produce a certificate under the hand and seal of a magistrate, Notary 
Public or Commissioner of deeds (nearest to the place of fire, not 
concerned in the loss as a creditor or otherwise, nor related to the 
assured), stating that he has examined the circumstances attending 
the loss, knows the character and circumstances of the assured, and 
verily believes the assured has without fraud sustained loss on the 
property insured to the amount which such Magistrate, Notary Public, 
or Commissioner of deeds shall certify.” 

The certificate states that the magistrate, who makes it resides 
most contiguous to the property destroyed, that he is not concerned 
in the loss or claim as a creditor or otherwise, or related to the 
insured or sufferers, and then states “that I have examined the cir- 
cumstances attending the loss, fire or damaged as alleged, and that 
I am well acquainted with the character and circumstances of the 
insured, and do verily believe that the estate of John Curran, 
deceased, has, by misfortune and without fraud or evil practice on 
the part of any of the heirs or any one interested in said estate, 
sustained loss and damage to the amount of seven hundred und 
sixty dollars and forty cents.” A comparison of the requirement 
of the policy and the certificate made shows a substantial and as 
far as the situation of the parties permitted, almost a literal com- 
pliance with the stipulation of the policy, and when the object of 
the stipulation is considered, the objection 
without a color of reason. 

—13 
























Baie ge te 


3B shy gpa 


Sk hl 
oe ide ES Se Toe 


ae sia) 


Se 


Bog Nee, 


cs 


patios 


ie > ea 
se xan Sel Bh 


eel se aes 


~—— 


Siitte, 


ee 


194 Report of Decisions. [LVoo. 


Another point of more difficulty is this: After the death of her 
husband, and before the loss by fire, the plaintiff made a contract 
to sell the property to one Wilson. This contract is in writing, 
It is so obscure and uncertain that it is almost impossible to give 
it a definite construction. The court below avoided the difficulty 
by telling the jury that “the meaning and import of the instru- 
ment is not definite and certain, and, therefore, the question is sub- 
mitted to the jury to determine the intention of the parties.” 

It was undoubtedly the duty of the court to give a construction 
to the writing, and the failure to do so was error, but it is no 
ground for reversing the judgment, because it is clear that the jury 
must have put upon it a correct construction such as the court 
should have given it, or they could not have found for the plaintiff. 
Acker vs. Cutter, 8 Gray, 248. The instrument is not of itself a 
conveyance of the property, or a promise to convey. The most 
that can be made out of it is that it is an informal memorandum 
of terms which the parties had agreed to about the property, 
which was to be carried into effect in October afterwards. 

In her examination by the insurance company’s attorney the 
plaintiff, under oath, stated that she had sold the property to Wil- 
son. This statement was made soon after the loss, and it was this 
statement undoubtedly that mainly induced the company to resist the 
payment. The counsel for plaintiff in error insists that this state- 
ment shoul operate as an estoppel on the administratrix so as to 
prevent her from denying the sale of the property. It has not 
one of the elements of an estoppel. It went to the jury and had 
its proper influence in forming their decision, an this is all that 
can be justly claimed for it. In tbe course of the trial plaintiff 
announced that he had closed his testimony, but before anything 
further had taken place, asked and obtained leave to introduce 
other testimony. This was correct practice. 

From what has been said, it is apparent that the court properly 
refused the instructions asked by the plaintiff in error, and did not 
err to the prejudice of the same party in the instructions given. 

The judgment must be affirmed. 


VALENTINE, J., concurring. 
Brewer, J., was not on the bench when this case was submitted, 
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SUPREME COURT OF THE UNITED STATES, 


DECEMBER TERM, 1870. 


In Error to the Circuit Court of the United States, for the District of 


Maryland. 


THE BROOKLYN LIFE INS. CO., Pl’f in Error, 
vs. 
HELEN A. M. MILLER.* 


Issues of fact in civil cases pending in the United States Circuit Court may be 
tried and determined by the court, without the intervention of a jury, whenever 
the parties or their attorneys of record file a stipulation in writing with the 
clerk of the court waiving a jury. 

Such submission necessarily implies that the facts shall be found by the court, 


and such finding has the same effect as the verdict of a jury in a case where no 
such waiver is made. 


Where a jury is waived in the United States Circuit Court and issues of fact are 
submitted to the court, the finding may be either general or special. 


Whether such finding is general or special the rulings of the court in the progress 
of the trial, if excepted to at the time and duly presented by bill of exceptions, 
may be reviewed in the Supreme Court. 

The facts were tried by the Circuit Court and could only be re-examined under the 
rules of the common law, either by the granting of a new trial by the court 
where the issue was triedjor to which the record was returnable, or by the award 


of a venire facias de novo by an appellate court for some error of law, which in- 
tervened in the proceedings. 


All matters of fact must be found by the Circuit Court and not by the Supreme 
Court. 


Matters of fact found by the Circuit Court cannot be re-examined in the Supreme 
Court. The review when the finding is general is confined to the rulings of the 
court, in the progress of the trial; and when the finding is special nothing else 
is open to review except the inquiry whether the facts found are sufficient to 
support the judgment. 

Where the company executed and sent a policy to their general agents, who deliv- 
ered it to the assured, receiving from him his premium notes and agreeing to call 
upon another person for the cash part of the premium at some future time, and 
waived the payment tor several months, treating the policy as an executed con- 
tract, such acts of the agents were a waiver of the payment on the part of the 
company. 

‘Where the policy is delivered without requiring payment the presumption is, es- 
pecially if it is a stock company, that a credit was intended, and where a credit 
is intended the policy is valid though the premium was not paid at the time the 
policy was delivered. 

Where premium notes are given and there is no evidence to impeach the bona fides 
of the transaction, the company must be held to assume a reciprocal obligation. 


Mr. Justice Ciirrorp, delivered the opinion of Court. 


Issues of fact in civil cases pending in the circuit courts may be 
tried and determined by the court without the intervention of a 
*Decision rendered—1871. 
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jury, whenever the parties or their attorneys of record file a stipu- 
lation in writing with the clerk of the court waiving a jury. 

Such a submission necessarily implies that the facts shall be found 
by the court, and the act provides that the finding may be either 
general or special, and that it shall have the same effect as the ver- 
dict of a jury in a case where no such waiver is made. 

Exceptions, however, may be made to the rulings of the court 
made in the progress of the trial, and if duly taken at the time the 
rulings were made the rulings may be reviewed here, provided 
the questions are properly presented by a bill of exceptions; and 
when the finding is special the review may also extend to the de- 
termination of the question whether the facts found are sufficient 
to support the judgment.—13 Stat. at Large, 501. 

On the 25th of June, 1868, the defendants insured the life of the 
husband of the plaintiff in the amount of five thousand dollars for the 
term of his natural life, ‘* with participation of profits.” Part of the 
premium, to wit, the sum of two hundred and fifty-four dollars and 
eighty-five cents was required by the rules of the company to be paid 
at the time the policy was delivered, and the policy recites that the 
plaintiff paid that sum to the defendants in hand, and the policy also 
states that the insured agreed to pay them a like sum on or before 
the twenty-first of June in each year during the continuance of the 
policy, ard that the defendants in consideration of those sums and 
of the representation and agreements contained in the application, 
promised and agreed to pay the plaintiff, or in case she should die 
before her husband, to pay the sum insured to her heirs, executors, 
administrators, or assigns, within sixty days after due notice and proof 
of the death of the person whose life is therein insured. 

Process was issued and served and the defendants appeared and 
pleaded the general issue that they never promised in manner and 
form as alleged in the declaration, and the issue tendered was joined 
by the plaintiff. Errors in pleading were waived and the parties filed 
a stipulation in writing that the issues of fact should be tried by the 
court without the intervention of a jury, and agreed that every defence 
admissible under any special plea should be admitted under the gen- 
eral issue. Evidence was introduced on both sides, and the court ren- 
dered judgment for the plaintiff in the sum of five thousand and 
thirteen dollars and twenty-five cents, and the defendants sued out a 
writ of error and removed the cause into this court. 

Most of the difficulty arising in the case proceeds from the failure 
of the court to comply strictly with the requirements of the act of 
Congress, which provides that issues of fact in civil cases may be 
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tried and determined by the court without the intervention of a jury. 
Where a jury is waived, as therein provided, and the issues of fact 
are submitted to the court, the finding of the court may be either gen- 
eral or special, as in cases where an issue of fact is tried by a jury, 
but where the finding is general the parties are concluded by the 
determination of the court, except in cases where exceptions are 
taken to the rulings of the court in the progress of the trial. Such 
ruling if duly presented by a bill of exceptions may be reviewed here, 
even though the finding is general, but the finding of the court, if 
general, cannot be reviewed in this court by bill of exceptions or in 
any other manner. 

By the express words of the act the finding may be general or 
special, but if general it is final and conclusive between the parties, 
unless the court which tried the case shall grant a new trial or the 
judgment shall be reversed in the appellate court for some erroneous 
ruling made in the progress of the trial, which is duly presented by a 
bill of exceptions. Whether the finding is general or special the 
rulings of the court in the progress of the trial, if excepted to at the 
time and duly presented by a bill of exceptions, may be reviewed in 
this court, and in a case where the finding is special the review may 
also extend to the determination of the question whether the facts 
found are sufficient to support the judgment. 

Application for the policy was made by the husband of the plaintiff, 
since deceased, and he obtained the same for her benefit through the 
general agents of the insurers. Actual payment of the cash pre- 
mium was never made by the plaintiff nor by her deceased husband. 
Nothing of the kind was pretended at the trial, but the plaintiff in- 
troduced evidence tending to prove that the agents of the company 
delivered the policy without complying with that part of their instruc- 
tions ; that they agreed to waive that requirement and to call upon a 
third person, named by the decedent, for the same whenever they 
should deem it proper so to do, and that the policy was delivered to 
the applicant and became operative under that arrangement. 

Policies, as the defendants proved, were required to be issued by 
the officers of the company and could not be legally executed by the 
ordinary agents. All such agents could do, in the outset, was to pre- 
pare the application, have it duly executed, and transmit it to the 
home office, and it appears that they did so in this case and that they 
received a policy in return duly executed. Whereupon they inclosed 
the policy, with the two notes for the credit portion of the premium, 
to the decedent, who promptly signed the notes and inclosed the same 
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in a letter addressed by mail to the persons from whom the notes, 
with the policy, were received. 

In their letter fo the decedent enclosing the policy the agents say, 
“the cash payments we will get of Scott when the proper time 
arrives.” They subsequently called upon that person for the cash 
premium, but he refused to pay it as he had agreed to do with the 
decedent, and the agents thereupon gave notice of his refusal to the 
applicant for the policy and requested him to make the payment. 
He acknowledged the receipt of their letter and promised to procure a 
draft for the amount and send it to them in a few days, but he did not 
send the draft, and the agents wrote him again informing him that the 
draft had never come to hand, and expressing their fears that if the 
payment was not made soon he would lose his policy, adding that the 
payment had been delayed so long that he would have to add interest 
to the premium, amounting to one dollar and thirty-four cents. Pay- 
ment being still neglected, and the agents having learned from Scott 
that the person insured was “ quite sick,” they informed him by letter 
that his policy was forfeited and enclosed to him the two notes given 
for the credit portion of the premium, but the letter did not ‘ reach 
his home ” till after his death. 

Such agents were instructed not to deliver policies until the whole 
premium was paid, and were told that if they did the premium 
would stand charged to them until the same was received by the 
company or the policy was returned to the office. Evidence to that 
effect was also given by one of the agents who delivered this policy, 
but he admitted that it was their custom in some cases not to call for 
the money at the time from parties with whom they were well ac- 
quainted, and when asked on cross examination what they meant by 
saying, in their letter enclosing the policy to the applicant, that they 
would get the cash payment of the person named when the proper 
time arrived, he admitted that they sometimes gave the receipt before 
they received the money, and that they had confidence in this case 
that they could get the money on call. 

But the payment of the cash premium was not made, and in view 
of that fact and the other evidence in the case, the defendants re- 
quested the court to rule as follows: (1) That the evidence showed 
that the agents never intended to waive the prepayment of the cash 
premium, and that the applicant for the policy did not believe that 
they intended to make any such waiver, and that the defendants, if 
the court so find, are not liable in this action. (2) That if the court 
so find, and that the applicant knew that the agents had no authority 
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to deliver the policy without such payment, then there was no waiver 
of that requirement and the defendants are entitled to judgment. 
(3) That if the court believe from the evidence that the authority of 
the agents was such as is shown in their instructions, then the defend- 
ants are not bound by the act of the agents in delivering the policy 
without such payment, and the plaintiff cannot recover. (4) That 
the facts given in evidence, as recited, show that there was no waiver 
of that requirement, as is supposed by the plaintiff. (5) That the 
facts testified to by the two witnesses examined under the commis- 
sion, if true, show that the agents of the defendants did not waive 
the payment of the cash premium. 

Suppose the facts proved to have been as assumed by the defend- 
ants in their requests, then it might well be conceded that the judg- 
ment was for the wrong party, but the issues of fact were tried and 
determined by the circuit court, and the act of Congress provides 

that the finding of the circuit court in such cases shall have the same 
' effect as the verdict of a jury, and the Constitution provides that no 
fact tried by a jury shall be otherwise re-examined in any court of 
the United States than according to the rules of the common law. 
2 Story on Const., Sec. 1,770. 

Facts so tried could only be re-examined, under the rules of the 

common law, either by the granting of a new trial by the court where 
the issue was tried or to which the record was returnable, or by the 
award of a venire facias de novo by an appellate court for some error 
of law, which intervened in the proceedings. Parsons vs. Bedford, 
2 Pet., 448. 2 Story on Const., Sec. 1,770. 
’ Matters of fact found by the circuit court under such a submission 
cannot be re-examined here, as by the express language of the act 
the review, when the finding is general, is confined to the rulings of 
the court in the progress of the trial, and even when the finding is 
special, nothing else is open to review except the inquiry whether the 
facts found are sufficient to support the judgment. 

Tested by these rules, which are believed to be undeniable, it is 
clear that no one of the said several requests presented by the defend- 
ants shows any ground for reversing the judgment, as every one of 
them assumes as facts matters dependent upon the evidence, and 
which are not embraced in the findings of the circuit court. All 
matters of fact must be found by the circuit court and not by the 
supreme court, as the act of Congress provides that the issues of fact 
may be tried and determine: by the circuit court where the suit is 
brought. Rejected by the circuit court as the several requests under 
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consideration were, it is too plain for argument that no one of the 
propositions of fact therein contained is found to be true by the cir- 
cuit court. On the contrary, the complaint of the defendants is that 
the circuit court improperly found a different state of facts, and gave 
judgment for the plaintiff. They contend that the circuit court ought 
to have found the facts to be as assumed by them in their requests, 
and what they seek to accomplish by the writ of error is to show that 
the finding of the circuit court is erroneous and to induce this court 
to set aside that finding, affirm the propositions of fact assumed in 
their requests, reverse the judgment of the circuit court, and grant a 
new trial or render judgment in their favor. Enough has already 
been remarked to show that nothing of the kind can be done, as the 
act of Congress requires that the facts must be found by the circuit 
court. Norris vs. Jackson, 9 Wall., 127. 

Inferences of fact must he drawn by the circuit court, which, by the 
agreement of the parties, is substituted for a jury, and cannot be 
drawn by this court, which sits as a court of error. Tancred vs. 
Christy, 12 Mee. & Wells., 323. 

Conclusions of fact cannot be found by this court when sitting as 
a court of errors under the act of Congress authorizing the circuit 
courts to try and determine issues of fact in civil cases, as in the case 
before the court. What is required is that the findings of the circuit 
court shall contain the conclusions of fact, or, as the rule is stated in 
a recent decision of this court, a statement of the ultimate facts or 
propositions which the evidence is intended to establish, and not the 
evidence on which those ultimate facts are supposed to rest, and it is 
well settled law that the finding must be sufficient in itself without 
inferences or comparisons or balancing of testimony or weighing 
evidence. Burr vs. Des Moines Co., 1 Wall., 102. 

Testimony as to a conversation between the agent of the defend- 
ants and the person designated by the applicant to pay the cash 
premium was introduced by the plaintiff, subject to the objection 
made by the defendants, but it is not necessary to examine that ob- 
jection, as the testimony was subsequently stricken out at the defend- 
ants’ request. 

Having disposed of the exceptions to the rulings of the court, it 
only remains to determine whether the facts found are sufficient to 
support the judgment. Separate findings are much to be preferred 
in such a vase to the form adopted by the circuit court, as the review 
extends to the inquiry whether the judgment can be supported by the 
findings. Instead of that, however, the circuit court adopted the 
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prayer presented by the plaintiff and certified in the record that “the 
court finds all the facts stated in the above prayer, and orders judg- 
ment to be entered for the plaintiff” in the sum therein specified. 

Throughout the trial it was conceded by the plaintiff that the 
cash premium was never paid, but she insisted that the require- 
ment that it should be paid before the delivery of the policy was 
waived by the general agents of the defendants, and the prayer 
presented by her counsel embodied most or all of the evidence in- 
troduced to prove that theory. Omitting unimportant words it 
was to the effect following: That if the court shall find that the 
application was made by the husband of the plaintiff through the 
general agents of the defendants, and that the defendants there- 
upon executed the policy and sent it to their general agents, and 
that the latter, upon the receipt of the policy, forwarded and 
delivered the same by mail to the applicant, who, in obedience to 
the directions of the said general agents, executed and remitted to 
them the premium notes as provided in the policy, and that the per- 
son whose life was insured died at the time alleged, whereof the 
defendants received notice prior to the institution of the suit, and 
refused to pay the sum insured solely upon the ground that the policy 
was not in force, and shall further find that said general agents did 
not demand immediate payment of the cash premium, neither at the 
time of the application nor at the time the policy was sent to or re- 
ceived by the person whose life was insured, but agreed with him to 
call upon the person named in the evidence for the same when to 
them it would seem proper so to do, and that said general agents 
waived the payment of said cash premium for several months and 
treated the policy as an executed contract, then the plaintiff is en- 
titled to judgment. 

Assume the facts to be as stated in that prayer and found by the 
circuit court, the court here entertains no doubt that they are suffi- 
cient to support the judgment, which is the only question raised by 
any special finding. Beyond all doubt they show a waiver, and it 
may be proper, in view of the circumstances, to remark that the evi- 
dence reported in the record, if it could be re-examined, is even more 
persuasive and convincing to that effect than the statement of the 
plaintiff or the finding of the circuit court. 

Evidence of the most convincing character is reported showing 
that it was the custom of the agents to give credit in certain cases to 
persons with whom they were well acquainted and knew to be re- 
sponsible, and not to call for the money at the time the policy was 
delivered ; and one of the instructions given to such agents affords 
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a strong presumption that the custom was known to the company, as 
the instruction states that agents must not deliver policies until the 
whole premiums are paid, as the same will stand charged to their ac- 
count until the premiums are received or the policies are returned to 
the office. Such evidence, however, cannot be re-examined, as this 
court is confined to the special finding and the rulings of the circuit 
court. 

Attempt is made in argument to show that general agents have no 
power to waive such a requirement or to deliver the policy to the in- 
sured without first exacting the payment of the cash premium, but 
the court here, in view of the circumstances of this case, is entirely 
of a different opinion. Boehen vs. Ins. Co., 35 N. Y., 181. 

Where the policy is delivered without requiring payment the pre- 
sumption is, especially if it is a stock company, that a credit was in- 
tended, and the rule is well settled where a credit is intended that 
the policy is valid though the premium was not paid at the time the 
policy was delivered, as where credit is given by the general agent 
and the amount is charged to him by the company the transaction is 
equivalent to payment. Goit vs. Ins. Co., 25 Barb., 189. Sheldon 
vs. Atlantic F. & M. Ins. Co., 26 N. Y., 460. Wood vs. Ins. Co., 
82 N. Y., 619. Brandon vs. Ins. Co., 42 Me., 262. Trustees vs. 
Ins. Co., 18 Barb., 69. Same case, 19 N. Y., 305. 

Premium notes were given in this case, and it must be held, under 
such circumstances, that the insurance company assumes a reciprocal 
obligation where there is no evidence to impeach the bona fides of the 
transaction. Whitaker vs. Ins. Co., 29 Barb., 319. Post vs. tna 
Ins. Co., 43 Barb., 351. Com. M. Ins. Co. vs. Union M. Ins. Co., 
19 How., 323. 

Conditions, it is sometimes said, cannot be waived even by a gen- 
eneral agent, but the decisive answer to that suggestion in this case 
is that the policy, when properly construed, does not contain any ab- 
solute condition that it shall not attach or be operative unless the 
cash premium is first paid by the insured, and in the absence of any 
such positive condition in the policy it is not necessary to enter upon 
a discussion of that topic. 

Judgment affirmed. 
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The agent of the company, immediately after the fire, without waiting for formal 
notice from the insured, called for the books and papers for the purpose of mak- i 
ing an inventory and ascertaining the amount of goods destroyed and made such e 
an examination, the insured giving him the papers and doing ali the agent re- 
quired. Such acts of the agent constituted a waiver of preliminary notice. ¥ 

There was no reference in the policy to any adjusting agent, and the presence 5 
of a regular adjusting agent was not essential to make the waiver binding. i 


Where the policy required consent to other insurance to be indorsed thereon, with- ¥ 
out providing by whom the indorsement was to be made, the general agent by a 
whom the policy was to be countersigned was the proper person to make the in- % 
dorsement, and absence of the indorsement of such agent must be accounted for ‘ 
to sustain the policy. i 

In order to bind companies for the unauthorized acts of agents there must be some- e 
thing in the course of business which the party dealing with them has fairly a _ 
right to rely on, and there must have been an honest reliance in fact. Re 

ealings with such agents must be governed by the same rules that are applied i 
to other persons. 


Estoppel can never arise by implication alone except from some conduct which in- a 
duces action in reliance upon it to an extent that renders it fraud to recede from & 
what the party has been induced to expect. f 





CAMPBELL, Ch. J. 


Judgment was rendered against plaintiffs in error on a policy of 
insurance. The defense, among other things, rested on a forfeiture a 


of the policy by failure to have certain additional insurance con- . 
sented to by endorsement on the policy, and on a failure to furnish a 
the proofs required by the terms of the policy. ‘ 

In regard to the latter question, the provisions in the policy do not a 


provide for any forfeiture on account of the failure of the insured 
to furnish the proofs in the formal manner required, but merely 
provide that the claim shall not be payable until three several steps 
are taken. There was evidence, (though conflicting,) from which a 
the jury could have found that Betts, the agent of the company, < 
very soon after the fire, set about examining Fay’s books with him i 
and making an inventory, and on the arrival of the agent of another e 
company, the books were taken off by the agents to Betts’ house ; 
and that they returned the books to Fay after examining them 
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and that the goods saved were removed to another place by the 
advice of the agents. Betts gave a different account in some 
important particulars, but the court, upon request of Fay’s coun- 
sel, charged the jury, that if Betts, immediately after the fire 
occurred, without waiting for a formal preliminary notice from the 
plaintiff, called for the books and papers of the plaintiff, for the 
purpose of making an inventory and ascertaining the amount of 
goods destroyed, which request was complied with by the plaintiff, 
and the examination was had of such books and papers by said 
agent, and all that the agent required was done by the plaintiff, 
such fact would constitute evidence from which the jury may pre- 
sume a waiver of the formal proofs, and the presence of a regular 
adjusting agent was not essential to make the waiver binding. 

There was no reference in the policy to any separate adjusting 
agent, and nothing requiring the proofs to be furnished to such a 
person. We think the formalities ‘being mostly mere matters of 
routine, beyond the ascertainment of the facts relating to the cir- 
cumstances of the fire and amount of the loss, might be waived, 
and that the case was fairly left to the jury on that point. If they 
believed a part of the evidence, the course taken, inasmuch as it 
would to some extent have prevented the insured from making his 
formal proofs as soon as they might have been furnished otherwise, 
might readily have been supposed to be a waiver without proof to 
the contrary ; and in the conflict of testimony the facts were with 
the jury. 

Upon the main point of defense the questions involve some com- 
plexity. The insurance was for $3,000. The policy contained, 
among other clauses of forfeiture, one which declared that “Tf, 
without written consent hereon, there is any prior or subsequent 
insurance—this policy shall be void.” This policy was dated Sep- 
tember 17, 1866, and renewed September 17, 1867. Up to this 
latter date there had been no additional insurance. Both policy 
and renewal contained clauses declaring them invalid unless coun- 
tersigned by the general agent at Chicago. The local agent’s 
name did not appear on either of them. The policy did not declare 
who was to sign the consent. 

On the 22d of October, 1867, Fay obtained a policy for $2,000 
from the agent of a Detroit company. No consent was obtained 
in advance, and no notice given of it until December 7th, 1867, 
when one A. G. Martin, an agent of the plaintiffs in error, residing 
in another place, wrote upon the policy these words: “ Other insu- 
rance, to the amount of $4,000, is hereby permitted. December 7, 
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1867.” This memorandum was not signed by any one. Martin 
swore he omitted the signature by mistake. There is conflicting 
evidence as to whether Betts was informed of this additional in- 
surance or consent before the fire. Fay’s evidence was that he 
informed Betts a day or two after the indorsement, and that Betts 
found fault with it, and said he would like to do his own indorsing, 
and Fay said Martin told him Betts had no right to doit. There 
is no further evidence on the subject of consent; but considerable 
on the question of agency and the power of Martin in the premises. 

The questions presented on this part of the case relate largely 
to the effect of a supposed waiver of the requisite written consent, 
as well as to the presumable powers of agents to act in such matters. 
They can best be considered together. 

The first thing to be considered is the proper construction of the 
condition in the policy, and the nature of the consent required by 
its terms, and then wo may properly determine how, if at all, a 
strict compliance could be dispensed with. 

The clause does not refer only to future additional insurances. 
It applies equally to prior insurances. Had there been any such, 
a consent to them was required to be written upon the policy; and 
in that case it would have formed a part of it. The policy was not 
to be valid unless countersigned by the general agent at Chicago. 
Upon every sound rule of construction the consent should have 
been signed by him also, and upon the face of the papers the ab- 
sence of such signature would have required satisfactory evidence 
of some state of facts dispensing with it, in order to uphold the 
policy. The certificate of renewal contains the same guarding 
clause. The unsigned consent cannot be sustained in the absence 
of the yeneral agent’s signature without distinct proof that it was 
made by some one who was in fact or by their conduct fairly sup- 
posed to be authorized to bind the company in that way, or so 
recognized and acted upon afterwards as to bind them by some 
sort of estoppel. No court can have judicial knowledge of the 
powers of all insurance agents, and in order to bind companies for 
the unauthorized acts of agents, there must be something in the 
course of business which the party dealing with them has fairly a 
right to rely on, and there must have been an honest reliance in 
fact. In other words, dealings with them must be governed by 
the same rules applied to other persons. 

The condition referred to contemplates that the consent to future 
insurance shall be given in advance, for the policy becomes void 
if there is any subsequent insurance without consent. When the 
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policy was taken out in October in the Detroit company, this policy 
at once became void, according to our decision in Western Massa- 
chusetts Ins. Co. vs. Roher, 10 Mich., R. 279. The subsequent 
written consent was not on its face a consent to a past insurance, 
but its words import rather a future insurance. If made by a per- 
son having authority to waive a forfeiture, it would have no such 
force, unless made with knowledge of the previous insurance, and 
with a design to include it in the permission ; and if sought to be 
made valid by any subsequent waiver or estoppel, that also must 
have been done with full knowledge of all the facts. It is not to 
be taken for granted that an expired policy would be revived in 
all cases where an existing one might be modified or allowed to be 
affected by new insurance elsewhere. 

There is some evidence that Martin knew of the October insur- 
ance when he signed the consent. There is no evidence tending 
to show that Betts was informed of that insurance having been 
obtained before the written consent. And there is no evidence 
that any agent except local agents could give assent to such addi- 
tional insurance. Neither is there any evidence that any agent 
had distinct authority to renew a forfeited policy, unless included 
in the power to allow further insurance. If it appeared that Fay 
had had dealings with Martin, as agent for this company in Burr 
Oak, which the company had acted on and ratified, or that they 
had held him out to the public as authorized to act there, and Fay 
had been induced thereby to rely upon his powers, his action to 
such an extent might stand on a different footing. But in the 
absence of such facts Fay dealt with him at his peril, and was 
bound to learn what authority he really possessed. And the 
defendants in error rely much upon the subsequent action of Betts, 
who, as representing the company in Burr Oak, and being the per- 
son through whom Fay had dealt with them, might be authorized 
to bind them, except in matters where, by the policy itself or by 
other notice, his authority was made known to have been limited. 

Assuming, then, as we must, that upon the case as it appeared 
on the trial there was no valid consent until Betts may have so 
acted as to confer it, the question next arises whether there can be 
a waiver of the condition requiring written consent, and if so, 
whether there was any evidence which would authorize the case to 
go to the jury on that point. 

We have held heretofore that a party dealing with an agent, 
through whom he applies for and obtains a policy, has a right to 
presume that such material facts as are made known to him are 
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known to his principals. We have also held that when, with 
a knowledge of such facts, the insurers accept premiums and keep 
them, and issue policies, they cannot insist upon conditions which 
it would be dishonest to enforce after such action. Niagara Fire 
Ins. Co. vs. DeGraff, 12 Mich. R., 124; Peoria M. and F. Ins. Co. 
vs. Hall, 12 Mich. R., 202; Peoria Ins. Co. vs. Perkins, 16 Mich, 
R., 380; tna Live Stock and Fire Ins. Co. vs. Olmstead, 21 Mich, 
R., 246; N. A. Fire Ins. Co. vs. Throop, 22 Mich. R. 

We have also held that nothing is a waiver of the rights of 
an insurer that would not, under the same circumstances, be 
enforced against others; and that it was no waiver of a forfeiture 
occurring after the date of a policy, to collect a premium. note 
actually earned. Williams vs. Albany City Insurance Company, 
19 Mich. R., 450. 

The waiver that is spoken of in these cases is another term for 
an estoppel. ' It can never arise by implication alone, except from 
some conduct which induces action in reliance upon it to an extent 
that renders it a fraud to recede from what the party has been 
induced to expect. It is only enforced to prevent fraud. There 
is nothing in this case which tends to establish any such defense. 
Betts is not shown to have manifested any disposition to ratify 
Martin’s action, and Fay in reply to his objections, told him that 
Martin said he (Betts) had no authority in the matter. This 
evidence does not tend to show that any one supposed the written 
consent was to be waived, and it does not show any willingness 
in Betts to waive it—if, under such a policy, any mere verbal con- 
sent could so operate. No assurance was given to Fay that any 
waiver would be made, and he asked none. He was bound to 
know that the policy was forfeited without it, unless he could 
show Martin’s authority. There was no further dealing with him 
of any sort, and he did nothing further, which they were bound to 
know or suppose he did in reliance on them, or which they were 
bound to take notice of. And he did not, so far as appears, even 
inform Betts of the circumstances and dates of the various insur- 
ances, which would have been necessary to make any waiver 
binding if one had been shown—as none has been. There is an 
entire absence of any proof tending to create an estoppel. All of 
the rulings on this hypothesis were therefore open to objection. 

We are also of opinion, that under the issues of fact arising 
under the evidence, the charge asked for—that if there was any 
attempt to defraud the company by not complying with the con- 
ditions of the policy the plaintiff below could not recover—was 
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one the defendants below had a right to ask. The testimony was 
before the jury for their action. 

These considerations dispose of the principal questions in the 
case. We also think that under the inquiry in regard to the pow- 
ers’ of agents by custom, or of particular agents in fact, to do 
particular acts, the answers of witnesses negativing them were not 
objectionable. 

The judgment must be reversed, and a new trial granted. 

The other Justices concurred. 


SUPREME COURT OF THE UNITED STATES, 


DECEMBER TERM, 1870. 


In Error to the Circuit Court of the United States, for the District 
of South Carolina. 


THE GERMANIA FIRE INS. CO., THE NIAGARA 
FIRE INS. CO., THE HANOVER FIRE INS. CO. 
AND THE REPUBLIC FIRE INS. CO., or New 
York, Pl'ffs in Error, 


vs. 
BURWELL E. BOYKIN.* 


A general exception to the whole of the judge’s charge, without specifying any 
particular part of the charge or any special proposition of law tound in it is 
insuflicient. 

If the insured was so insane as to be incapable of making an intelligent statement, 
that would of itself excuse the conditions of the policy requiring proof of loss. 

If the affidavit of an insane man, in his proof of loss, which is sufficient in the in- 
formation it gives, of the time, nature and amount of loss, contains more, 
pene is the result of insanity, that does not vitiate what is well and truly 
stated. 

Where the companies, by their policies, made themselves each liable separately 
and severally for one-fourth of any loss that might occur, and no more; it was 
error for the court to give sa against them jointly for the full amount, 
although by consent of counsel the action was brought against them jointly. 


The Supreme Court must render such judgment in this case as the Circuit Court 
should have rendered on the verdict. 


*Decision rendered November 27, 1871. 
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Mr. Justice MILLER delivered the opinion of the Court. 


The plaintiffs in error are four insurance companies, who had 
underwritten a policy of fire insurance in favor of the defendant 
in error, by which they insured him against loss to the amount of 
ten thousand dollars, each company making itself separately and 
severally liable for one-fourth of the loss, if any occurred, and no 
more. 

After loss they were sued in one action, and a joint judgment 
rendered against them for the full sum of ten thousand dollars, 
with interest from the time the loss was payable. 

In the course of the trial exceptions were taken by the defendant 
in error t» the introduction of testimony, and to the instructions 
given and refused by the court. 

1. The exception as to the introduction of testimony relates to 
four affidavits which are referred to in the bill of exceptions as 
exhibit four. There is no such exhibit in the record, nor anything 
else which can be identified as either of these affidavits. We cannot, 
therefore, determine whether their admission damaged the defense 
or not, and the assignment of error based on this exception must 
be overruled. 

2. The assignment which alleges error in the charge of the 
judge is equally unfortunate. The charge is a very full and elabo- 
rate discussion of the law and the facts of the case, and no particu- 
lar part of the charge, nor any special proposition of law found in 
it, is excepted to. 

We have repeatedly held that a general exception to the whole 
of such a charge is insufficient 

8. The exception to the refusal of the court to charge as re- 
quested may, with a little liberality, be held sufficient. The sub- 
stance of it is this: 

The assured having applied to the agent of the insurers to make 
out proof of loss, an affidavit was made by him, in which, after 
giving the particulars of the loss, he proceeded further to state 
that he believed the building hadbeen set on fire by an incendiary; 
that he had heard of repeated threats of a person whom he named 
that he would burn the premises, and that it was in consequence of 
these threats that he had procured the insurance which he was 
then seeking to recover. 

When this affidavit was laid before the insurance companies they 
refused to pay, and notified the insured that they considered tle 
policy void. Testimony was given to show that at the time Boy- 

14— . 
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kin made this affidavit he was insane, and, also, that it was pro- 
cured from him by fraud. 

Based on these facts, defendants at the trial asked six instructions, 
the substance of which is condensed in the proposition that they had 
a right to proof of loss by an intelligent being, and if plaintiff was 
insane no such proof had been given, and if he were sane then his 
affidavit showed such fraud as should defeat recovery. 

The last of these propositions is not denied, but was not asked 
as an independent instruction. But the first is too repugnant to 
justice and humanity to merit serious consideration. 


There are two obvious answers to it. First, the affidavit, whether 
of an insane man or not, is sufficient in the information which it 
conveys of the time, the nature and amount of the loss. Second, 
if he was so insane as to be incapable of making an intelligent 
statement, this would of itself excuse that condition of the policy. 

It is argued that plaintiff, having averred in his declaration 
that he did give them this information under oath, he cannot now 
be permitted to show an excuse by his insanity for not doing it. 
But as already seen his affidavit does literally prove the allegation, 
and if it contains something more which was the result of insanity, 
hat does not vitiate what is well and truly stated in the affidavit. 

We are of opinion that all these prayers for instruction were 
properly rejected. 

The remaining assignment of error is that the action was sus- 
tained and judgment given against all the defendant companies 
jointly. 

We need not stop to inquire whether the action in this form 
should have been sustained if objection had been made at the 
proper stage of the suit, for by an express written agreement 
found in the record, defendants, by their counsel, consented that 
th action should be brought jointly instead of severally. 

As their liability depended on the same evidence and was founded 
on the same policy, and as their defense rested on the same issues 
to be supported by the same testimony, it was manifestly for their 
interest to have but one trial, and no reason is apparent to us why 
this could not be done by consent. 

But the terms of this consent did not authorize the court to 
render a joint judgment, by which each company would be bound 
for the whole loss. This was not their contract, and it may be 
doubted if their counsel could have bound them by such an agree- 
ment if they had intended it. 
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The judgment of the court, therefore, which is against the de- 
fendants jointly and not severally for the full amount of the policy, 
with interest, is erroneous, and must be reversed. But this error 
does not extend to the verdict. The amended declaration sets forth 
very distinctly the promises of the defendants as several and not 
joint, and the verdict of the jury is, “that the said defendants did 
promise and assume, as the said plaintiff hath alleged, and they 
assess the damages of the said plaintiff at ten thousand dollars, with 
interest from the 20th of March, 1867.” 

The verdict of the jury therefore, finds the amount of plaintiff’s 
damages or loss, and that each of the defendants had promised and 
assumed to pay one-fourth thereof, which is manifestly a good ver- 
dict, responsive to the issues and to the contract of the defendants. 

The circuit court ought to have rendered a judgment that plaintiff 
recover of each of said defendants, severally, a sum which would 
have been the one-fourth part of the $10,000, and interest from the- 
time mentioned in the verdict, and a joint judgment against all the 
defendants for costs. 

While we are bound, therefore, to reverse the judgment of that 
court the foregoing statement indicates very clearly the judgment 
which this court must render under the twenty-fourth section of° 
the judiciary act. That section enacts that where a judgment or 
decree shall be reversed in a circuit court, such court shall proceed 
to render such judgment or pass such decree as the district court: 
should have rendered or passed; and the supreme court shall do 
the same in reversals therein, except when the reversal is in favor 
of the plaintiff or petitioner in the original suit, and the damages 
to be assessed, or matter to be decreed, are uncertain ; in which 
case they shall remand the cause for final decision. 

As the case before us does not come within the exception above 
mentioned, it is our duty to render the judgment which we havo 
shown that the circuit court should have rendered. ; 

The process, the pleadings, the trial, and the verdict are without 
error, and it surely cannot be necessary to set aside this verdict 
and award a new trial because the judgment which was rendered 
on that verdict was erroneous. 

And this was also the rule by which courts of error were gov- 
erned at the common law. Indeed, it was for a long time denied 
that a court of error could award a venire facias de novo. 

In the case of Phillips vs. Bury, reported at great length in 
Skinner, 447, which was an action in the king’s bench and writ of 
error to the peers, who reversed the judgment below, the case was 


212 Report of Decisions. [Vov. 


carried back and forward several times between the peers and the 
king’s bench on the question of which court should render the 
judgment on the verdict, and it was finally settled that the house 
of lords should give the judgment which the king’s bench ought to 
have given, Eyre, C. J., saying that where judgment is upon a ver- 
dict, if they reverse a judgment, they ought to give the same judg- 
ment that ought to have been given at first, and that judgment 
ought to be sent to the court below. So in Slocumb’s Case, Cro. 
Car. 462, on a general verdict where judgment was reversed in the 
king’s bench, it was, in the language of the reporter, “agreed by 
all the court, if the declaration and verdict be good, then judgment 
ought to be given for plaintiff, whereof Jones at first doubted, but 
at last agreed thereto, for we are to give such judgment as they 
ought to have given there.” 

In 1 Salkeld, 401, itissaid: ‘If judgment be below for plaintiff, 
and error is brought and that judgment reversed, yet if the record will 
warrant it the court ought to give a new judgment for the plaintiff,” 
which is precisely the case before us. See also Butcher vs. Porter, 1 
Shower, 400. And in Meller vs. Moore, 1 Bosanquet & Puller, on 
the authority of these and other cases, the Court of Exchequer Cham- 
ber held that when a judgment is reversed on demurrer in favor of 
plaintiff, the case is sent down and a writ of inquiry goes, but when 
it is upon a verdict they should give the same judgment that ought 
to have been given at first, and that judgment ought to be sent below. 

In Gildart vs. Gladstone, 12 East., 668, on a case from the com- 
mon pleas having been reversed on a special verdict, Lord Ellenbor- 
ough said: The court are bound, ex-officio, to give a perfect judg- 
ment upon the record before them. 

The provisions of our statute of 1789, already cited, show that the 
lawyers who framed it were familiar with the doubts whieh seemed at 
that time to beset the courts in England as to the precise judgment 
to be rendered in a court of errors on reversing a judgment, and they 
in plain language prescribed the rule which has since become the set- 
tled law of the English courts on the same subject. 

The judgment in this case will be reversed and a judgment certifled 
to the circuit court for plaintiff against each of the defendants for the 
one-fourth of amount of the plaintiff’s damages, including interest, 
as ascertained by the verdict, and for a joint judgment against them 
all for the costs in that court. 
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KANSAS. 


An Aor 7° establish an Insurance Department in the State 
of Kansas, and to regulate the companies doing busi- 
ness therein. 


Be it enacted by the Legislature of the State of Kansas : 


Articte 1.—§ 1. That there is hereby established a separate and 
distinct department, to be known as the Insurance Department, which 
shall be charged with the execution of all laws now in force, or which 
shall hereafter be passed, in relation to insurance and insurance com- 
panies doing business in the State of Kansas. 

§ 2. There shall be appointed by the governor, by and with the 
advice and consent of the senate (if in session) within ten (10) days 
after the passage of this act, a chief officer of said department, who 
shall be styled the Superintendent of Insurance, and shall hold his 
office for the term of four years, and until his successor is duly ap- 
pointed and qualified, from the third Monday in February, 1871, and 
shall receive for his services the sum of three thousand dollars per 
annum ; provided, however, that the person first appointed superin- 
tendent under this act shall enter upon the duties of his office within 
twenty days after his appointment. The person so appointed shall 
be an elector of this State, and shall, during his term of office, have 
no Official connection with any insurance company, nor be employed 
by any suchcompany. If this appointment is made after the adjourn- 
ment of the senate, the governor shall report the name of the ap- 
pointee to the senate for confirmation within ten days after the com- 
mencement of the next session. In case of a vacancy in said office 
by death, resignation, removal, suspension, or otherwise, the governor 
shall fill the vacancy and report the name of such appointee to the 
senate, if in session, and if not, within ten days after the commence- 
ment of the next session thereafter ; and such appointee, by and with 
the advice and consent of the senate, shall hold his office for the un- 
expired term, and until his successor is duly appointed and qualified. 





214 Statute Laws. [WVoo. 


If at any time the governor shall become satisfied that the superin- 
tendent is inefficient, incompetent, or derelict in the discharge of his 
duties, he is hereby authorized and required by and with the advice 
and consent of the senate, if it be in session, to remove said superin- 
tendent from office, and if the senate be not in session, to suspend 
him from the discharge of his duties, temporarily filling the vacancy, 
as hereinbefore provided, and reporting the fact to the senate at its 
next session thereafter, for its action thereon. 

§ 8. Before entering upon the discharge of his duties, the said 
superintendent shall take an oath or affirmation to support the con- 
stitution of the United States, and the constitution of the State of 
Kansas, and to faithfully and honestly discharge the duties of his said 
office, and that he is not an officer, agent, employee or stockholder in 
any insurance company, and shall also give bond to the State of Kan- 
sas in the sum of twenty thousand dollars, with not less than two 
sureties, to be approved by the governor, and filed and recorded with 
the secretary of State, conditioned for the faithful discharge of the 
duties of his office. The said superintendent shall have the sole and 
exclusive charge and control over said insurance department, under 
the laws relating thereto, and all powers, duty and authority now con- 
ferred by law upon the auditor of this State with respect to insurance 
companies, are hereby transferred to and conferred upon the said 
superintendent. 

§ 4. Said superintendent shall appoint a chief clerk, who shall in 
no way be interested in any insurance company, except as policy 
holder, whose appointment shall be evidenced by a certificate thereof, 
under the official seal of the superintendent, and who shall continue 
in office during the pleasure of the superintendent, and before enter- 
ing upon his duties he shall take the oath of office hereinbefore pre- 
scribed for the superintendent, and give bond, with two or more 
sureties, in the sum of ten thousand dollars, to the acceptance of the 
superintendent, conditioned for the faithful performance of his official 
duties ; and in case of the absence or inability of the superintendent, 
the said chief clerk shall act as his deputy, and shall possess the powers 
and perform the duties of the superintendent, and shall receive for 
his services the sum of $1,800 per annum. Thesuperintendent shall 
also have power to employ such other clerks from time to time, as 
may be necessary to carry on the business of his office with prompt- 
ness and accuracy ; and, whenever necessary for the examination into 
the business and affairs of any insurance company, may employ one 
or more skilled and competent persons to make such examination and 
report thereon. The superintendent shall be authorized to furnish suit- 
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able rooms at Topeka, and provide them with the necessary office furni- 
ture, stationery, and other conveniences for the transaction of the 
business of his office; and all the salaries, payments, and expendi- 
tures for said insurance department, authorized by this act, shall be 
paid by the treasurer of the state upon the certificate of the superin- 
tendent in the same manner as other like expenses; provided the 
amount so paid out shall at no time exceed that collected from the 
insurance companies and paid into the state treasury as provided 
in this act. 

§ 5. The seal of the superintendent of insurance shall be 
one inch and three-fourths in diameter, surrounded by the words 
“Superintendent of Insurance of Kansas,” with such device as the 
Governor and Superintendent may prescribe, a copy of which shall 
be filed in the office of the secretary of state, and every certificate, 
assignment or authority executed by said superintendent in pursu- 
ance of any authority conferred by law, and sealed with his seal 
of office, shall be received as evidence, and may be recorded in the 
proper recording offices, in the same manner and with like effect as 
a deed regularly acknowledged before an officer authorized by law 
to take the acknowledgment of deeds; and copies of any paper or 
record in the office of said superintendent, certified by him and 
authenticated by the said seal, shall in all cases be evidence equally 
and in like manner as the original. 

§ 6. All books and documents, and all other papers whatever, 
in the office of the auditor and secretary of state, relating to insu- 
rance, shall, on demand, be delivered and transferred to the super- 
intendent of insurance, who shall give a receipt for the same, which 
shall be a full release from all responsibility in connection with 
such documents, books, and papers; and thereafter such books, 
papers and documents shall be and remain in the charge and keep 
ing of the said superintendent in his said office. 

§ 7. It shall be the duty of the superintendent of insurance, 
whenever he shall have good reason to suspect the correctness of 
any annual statement of any insurance company incorporated in this 
state, or doing business by its agencies in this state, or that the affairs 
of any company making such statement are in an unsound condition, 
to make or cause an examination to be made into the affairs of any 
such insurance company ; and it shall be the duty of the officers or 
agents of any insurance company doing business in this state, to 
cause their books to be opened for the inspection of said superin- 
tendent or the person or persons so appointed, and otherwise to 
facilitate such examination, so far as it may be in their power so 
to do. 
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§ 8. For that purpose, the superintendent, or the person or 
person(s] so appointed by him, shall have power to examine, under 
oath, which he or they are hereby empowered to administer, the 
officers and agents of any company relative to the business of said 
company ; and whenever the superintendent shall deem it for the 
interest of the public, he shall publish the result of such investigation 
in some newspaper printed in Topeka, and of general circulation in 
the state. 

§ 9. Whenever it shall appear to the said superintendent 
from such an examination that the assets of any life insurance 
company are insufficient to reinsure its outstanding risks as pro- 
vided by this act; or that the assets of any insurance company 
other than life, doing business in this state, are reduced more than 
twenty per cent below the capital stock required by this act, or by 
its charter, he shall require the officers thereof to direct the stock- 
holders to pay in the amount of such deficiency, within such period 
as he may designate in such requisition, or in default thereof he 
shall communicate the fact to the attorney general, whose duty it 
shall be to commence and prosecute an action in the proper court 
to dissolve said insurance company, or to enjoin the same from 
doing or transacting business in this state. Every such action shall 
be governed by the provisions of article 29 of the code of civil 
procedure so far as the same are applicable. 

§. 10. In case it shall appear to the satisfaction of said court 
that the assets of said company are not sufficient, as aforesaid, or 
that the interests of the public so require, the said court shall de- 
cree a dissolution of said company and a distribution of its effects, 
or shall enjoin the same from doing or transacting any business in 
the state until it shall comply with this act, and be licensed by the 
superintendent of insurance to resume business. The court may 
refer the case to a referee, to inquire into and report upon the 
facts stated therein. After the superintendent shall have issued 
his requisition as aforesaid, it shall be unlawful for said company 
to issue any new policies of insurance, or to transact any new 
business, until the court shall have rendered its decision in the 
case, and until the superintendent of insurance shall have issued to 
such company a license, (if said company has not been dissolved,) 
which license shall be its authority to resume business. 

§ 11. Whenever it shall appear to the superintendent of insu- 
rance, from the report of the person appointed by him, or other 
satisfactory evidence, that the affairs of any company, partnership 
or association, not organized under the laws of this state, are in an 
unsound condition, he shall revoke the authority granted to such 
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company to do business in this state, and cause a notice thereof 
to be published in at least one newspaper published in the city of 
Topeka; and after the publication of such notice, it shall not be 
lawful for the agents of such company to procure any new applica- 
tions for insurance or to issue any new policies. The expenses of 
any examination made under this act shall be paid by the company 
examined, if in the opinion of the superintendent reasonable cause 
existed for such examination. 

§ 12. Any transfer of the stock of any company organized under 
the laws of this state, made during the pendency of any such inves- 
tigation, shall not release the party making the transfer from his 
liability for losses which may have accrued previous to the transfer. 

§ 13. The superintendent shall keep and preserve in a perma- 
nent form a full record of his proceedings, including a concise 
statement of the condition of each company reported, visited, or 
examined by him. The said superintendent shall annually make a 
report to the governor of the general conduct and condition of the 
insurance companies doing business in this state, with such sug- 
gestions as he deems expedient, including also the information 
contained in the statements required of the said companies, and 
the result of the official valuations of life policies, to be arranged 
in tabular form, in two separate reports, one pertaining to life 
insurance companies, and the other to fire and all insurance com- 
panies other than life. He shall also report the names and com- 
pensation of the clerks employed by him, and the whole amount of 
income, and the source whence derived, and of the expenses in 
detail during the year ending upon the thirty-first day of the pre- 
ceding December. One thousand copies of each of said reports 
shall be printed and bound for the use of the legislature and super- 
intendent on or before the first day of July in each year. 

§ 14. It shall be the duty of the s.id superintendent once in 
three years to make or cause to be made, net valuations of all the 
outstanding policies, additions thereto, unpaid dividends, and all 
other obligations of every life insurance company transacting busi- 
ness in this state, and for the purpose of such valuations, and for 
making special examinations of the condition of life insurance 
companies, as provided in the laws of this state relating to life 
insurance companies, and for valuing all policies of whatever de- 
scription, and for any purpose whatever, the rate of interest shall 
be four and one-half per cent. per annum, and the rate of mortality 
shall be established by the tables known as the American experience 
tables: Provided, that whenever the laws of any other state or of the 
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United States shall authorize a valuation of life insurance policies 
by some designated state officer, according to the same standard 
as herein provided, or some other standard which will require a 
reserve not less than the standard herein provided, the valuation 
made according to the said standard by such officer of the policies 
and other obligations of any life insurance company not organized 
under the laws of this state and certified by said officer, may be 
received as true and correct, and no further valuation of the same 
shall be required of such company by the superintendent of insu- 
rance. The superintendent may, in his discretion, value policies 
in groups, and use approximate averages for portions of years and 
otherwise, but he shall in all cases calculate values by net pre- 
miums. The superintendent may, in his discretion, vary the above 
standard of interest and mortality in cases of companies from for- 
eign countries, and in particular cases of invalid lives or other 
extra hazards. 

§ 15. The superintendent shall annually, in September, furnish 
to the insurance companies doing business in this state, two or 
more printed copies of the forms of statements required by this 
act to be made by them, and he may make such changes from time 
to time, in the form of the same, and such additions thereto, as shall 
seem to him best adapted to elicit from said companies a true ex- 
hibit of their condition in respect to the several points enumerated 
in the insurance laws of Kansas. 

§ 16. All securities deposited, pursuant to the provisions of this 
act, shall be deposited with the treasurer of state, who, with his sure- 
ties, shall be responsible for the safe keeping thereof; and the said 
treasurer shall give a receipt therefor in duplicate, showing the kind 
and amount of such securities so deposited, one copy of which shall 
be filed with the superintendent of insurance; and said treasurer 
shall only deliver such securities or coupons attached thereto, upon 
the written order of the superintendent of insurance. 

§ 17. There shall be paid to the superintendent of insurance by 
every insurance company doing business in this State, the following 
fees, to-wit: For the filing and examination of the charter of any in- 
surance company, and issning the certificate of authority thereupon, 
the sum of fifty dollars; for filing the annual statement required, 
fifty dollars; for each license granted to agents, two dollars; for 
every copy of a paper filed in his office, the sum or twenty cents per 
folio; and for affixing the seal of office and certifying any paper, 
one dollar. There shall be paid also by every life insurance company 
not organized under the laws of this State, annually, by way of com- 
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pensation for the valuation of its policies in case no certified valua- 
tion of the same has been furnished to the superintendent of insur- 
ance, as provided in section thirteen of this act, one cent on every 
thousand dollars issued by it on lives ; all the aforesaid fees shall be 
paid by the superintendent into the State treasury for an insurance 
fund, and shall be used for the purpose of defraying the expenses of 
the insurance department, and for no other purpose whatsoever. 
Every insurance company doing business in this State shall, in addi- 
tion to the fees required by this act, pay into the State treasury for 
the benefit of the annual school fund the sum of fifty dollars each 
year. Whenever the existing or future laws of any other State or 
government shall require insurance companies organized under the 
laws of this State, applying to do business by agencies in such other 
State or government, or of the agents thereof any deposit of security 
in such State for the protection of policy holders therein, or other- 
wise, or any payment for taxes, fines, penalties, certificates of au- 
thority, licenses, fees, or otherwise, greater than the amount required 
for such purposes from insurance companies of other States by the 
then existing laws of this State, then, and in every case, all com- 
panies of such States or governments establishing agencies in this 
State, shall make the same deposit, for a like purpose, with the super- 
intendent of insurance of this State, and pay to said superintendent, 
for taxes, fines, penalties, certificate of authority, licenses, fees, or 
otherwise, an amount equal to the amount of such charges and pay- 
ments imposed by the laws of such other State or government upon 
the companies of this State and the agents thereof. All insurance 
companies, partnerships and associations, organized under any foreign 
government, engaged in the transaction of the business of insurance 
in this State, as provided for in this act, shall annually, on or before 
the first day of March, in each year pay to the superintendent of in- 
surance two per cent. on all premiums received in cash or otherwise, 
by their attorneys or agents in this State, during the year ending on 
the preceding thirty-first of December; which sum shall be paid, in 
addition to its other license fees, into the State treasury for the 
insurance fund. In case of neglect or refusal by any company to 
pay said sum, the superintendent of insurance shall revoke the au- 
thority or license granted such company. 

§ 18. It shall be unlawful for any person, company or corpora- 
tion in this State, either to procure, receive or forward applications 
for insurance in any company or companies not organized under the 
laws of this State, or in any manner to aid in the transaction of the 
business of insurance with any such company, unless duly authorized 
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by such company and licensed by the superintendent of insurance, 
in conformity to the provisions of this act; and any person violating 
the provisions of this section shall be liable to a penalty of five 
hundred dollars for each offense, to be collected as other penalties 
under this act. 

§ 19. Any insurance company not organized under the laws of 
this State, may appoint one or more general agents in this State, with 
authority to appoint other agents of said company in this State; a 
certified copy of such appointment shall be filed with the superinten- 
dent of insurance, and agents of such company, appointed by such 
general agent, shall be held to be the agents of such company as 
fully, to all intents and purposes, as if they were appointed directly 
by the company. Agents for any such company in this State may be 
appointed by the president, vice-president, chief manager or secre- 
tary thereof, in writing, with or without the seal of the company ; 
and when so appointed, shall be held [to be] (by) the agents of such 
company as fully as if appointed by the board of directors or mana- 
gers in the most formal mode. 

§ 20. When any company transacting business of insurance 
under this act, within the State of Kansas, shall desire to discontinue 
its business, the superintendent shall, upon application of such com- 
pany or association, give notice of such intention in a paper published 
and having general circulation in the county in which said company 
or its general agency is located, at least once a week for six weeks, 
the expense of publication to be paid by the State superintendent at 
the expense of such company. After such publication said superin- 
tendent shall deliver up to such company or association the securities 
held by him belonging to them, on being satisfied by the exhibition 
of the books and papers of such company or association, and on 
examination to be made by himself or some competent disin- 
terested person or persons, to be appointed by him, and upon the 
oath of the president or principal officer, and the secretary or 
actuary of the same, that all debts, judgments and liabilities of 
every kind are paid and extinguished that are due or that may 
become due upon any contract or agreement made with any 
citizen or resident of the United States. And the said superin- 
tendent may also, from time to time, deliver up to such company 
or association, or its assigns, any portion of said securities, on 
being satisfied that an equal proportion of the debts and liabilities 
of every kind that are due or may become due upon any contract 
or agreement made with any citizen or resident of the United 
States, by said company or association, has been satisfied; pro- 
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‘vided, the amount of securities retained by him shall be not less 
than twice the amount of remaining liabilities. 

§ 21. All the provisions of this act relating to insurance com- 
panies organized under the laws of any other state of the United 
States, shall apply to any company organized under the laws of the 
United States, for any of the purposes specified in this act, and all 
the provisions of this act relating toagents of companies organized 
under the laws of any such state shall apply to the agents of such 
companies organized under the laws of the United States; and 
any violation of the provisions of this act by any person or agent 

in the employment of any such company, organized under the laws 
~ of the United States, shall subject the offender to the same penal- 
ties provided by this act for any violation of its provisions by 
persons acting for similar companies organized under the laws of 
other states of the United States. 

§ 22. Every violation of the provisions of this act shall subject 
the party violating the same to a penalty not less than one hundred 
nor more than five hundred dollars for each violation, which shall be 
sued for and recovered in the name of the State of Kansas, by the 
county attorney of the county in which the company is located, or 
the agent or agents so violating shall reside; and one-half of such 
‘penalty, when collected, shall be paid into the treasury of said 
county, for the use of the county, and the other half to the informer. 
In case of the non-payment of such penalty, the party so offending 
shall, moreover, be liable to prosecution in any court of competent 
jurisdiction, and on conviction thereof, shall be imprisoned for any 
period not exceeding six months, in the discretion of the court. 

§ 23. The provisions of this act shall apply to individuals and 
partners, and to all companies and associations, whether incorpo- 
rated or not, now or hereafter engaged in the business of insurance. 
It shall be unlawful for any company, corporation or association, 
whether organized in this state or elsewhere, either directly or indi- 
rectly, to engage in the business of insurance, or enter into any con- 
tracts substantially amounting to insurance, or in any manner to 
aid therein, in this state, without first having complied with all the 
provisions of this act. And any corporation, company or associa- 
tion violating the provisions of this section, and any individual, 
company, association or corporation aiding in any manner, either as 
agent or otherwise, in such violation, shall be liable to a penalty of 
five hundred dollars, to be collected as other penalties under this act. 

§ 24. All certificates and licenses granted under this act shall 
continue in force until the last day of February next after their date, 
unless suspended or revoked by tlie superintendent of insurance. 
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INSURANCE OTHER THAN LIFE. 


Articte II. § 25. Hereafter when any number of persons shall 
associate to form an insurance company for any other purpose than 
life insurance, and become incorporated in accordance with the pro- 
visions of chapter twenty-three, of the general statutes of 1868, re- 
lating to private corporations, they shall publish a notice of such 
intention once in each week, for at least four weeks, in a public news- 
paper in the county in which such insurance company is proposed to 
be located, before executing their charter as in said act provided, and 
every such company heretofore or hereafter organized, shall file with 
the superintendent of insurance a copy of its charter, duly certified 
by the secretary of state. 

§ 26. No such joint stock company shall hereafter be incorporated 
with a smaller capital than one hundred thousand dollars, as may be 
specified in the certificate of incorporation, which stock shall be 
divided into shares of one hundred dollars each, except as herein 
provided. 

§ 27. Having filed a copy of its charter as aforesaid, with the 
superintendent of insurance, the persons named in the certificate of 
incorporation, or a majority of them, shall be commissioners to open 
books for the subscription of stock in the company, at such times and 
places as they shall deem convenient and proper, and shall keep the 
same open until the full amount specified in the certificate is sub- 
scribed. 

§ 28. The affairs of any company organized under the laws of this 
State, shall be managed by not more than twenty-five nor less than 
five directors, all of whom shall be stockholders. Within one month 
after the subscription books shall have been filled, a majority of the 
subscribers shall hold a meeting for the election of directors, each 
share entitling the holder thereof to one vote, and the directors then 
elected shall continue in office for the term of one year, as the by-laws 
of the company may direct, and until others have been chosen to 
succeed them in the trust, and have accepted the same. 

§ 29. It shall be lawful for any insurance company incorporated 
under the laws of this State, for any purpose other than life insurance, 
to invest ‘its capital and the funds accumulated in the course of its 
business, or any part thereof, in bonds and mortgages on real estate 
worth fifty per cent. more than the sum loaned thereon over and 
above all incumbrances, exclusive of buildings, unless such buildings 
are insured and the policy transferred to said company, and also in 
the stocks of this State, or stocks or treasury notes of the United 
States, and also in the stocks and bonds of any county, school district 
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or incorporated city in this State, authorized to be issued by the legisla- 
ture, and to lend the same, or any part thereof, on the security of such 
stocks or bonds, or treasury notes, or upon bonds and mortgages as 
aforesaid, and to change and reinvest the same as occasion may from 
time to time require ; but any surplus money over and above the capi- 
tal stock of any such insurance company, may be invested in, or 
loaned upon, the pledge of the public stock or bonds of the United 
States, or any one of the States, or the stocks, bonds or other evi- 
dences of indebtedness of any solvent dividend-paying institutions 
incorporated under the laws of this State or of the United States; 
Provided always, that the current market value of such stocks, bonds, 
or other evidences of indebtedness shall be at all times, during the 
continuance of such loans, at least twenty per cent. more than the 
sum loaned thereon. 

§ 30. Upon the complying with the foregoing provisions by any 
such insurance company, the superintendent of insurance shall cause 
an examination to be made, either by himself or some disinterested 
person, specially appointed by him for that purpose, who shall certify 
under oath that the capital herein required of the company named, 
according to the nature of the business proposed to be transacted by 
such company, has been paid in and is possessed by it in money, or 
in such stocks and bonds and mortgages as are required by the twenty- 
ninth section in this act, in an amount not less than one hundred 
thousand dollars. Such certificates shall be filed in the office of said 
superintendent, who shall thereupon deliver to such company a certi- 
fied certificate, which, on being recorded in the office of the register 
of deeds of the county where the company is to be located, in a book 
provided for that purpose, shall be their authority to commence busi- 
ness and issue policies ; and such certified copy of said certificate may 
be used in evidence for or against said company, with the same effect 
as the original. 

§ 31. It shall be lawful for any such company organized under 
the laws of this State, first, to insure houses, buildings, and all other 
kinds of property, against loss or damage by fire and lightning in and 
out of the State; and to make all kinds of insurance on goods, mer- 
chandise and other property, in the course of transportation, whether 
on land or water, or on any vessel or boat, wherever the same may 
be; second, to make insurance .on the health of individuals, and 
against personal injury, disablement or death, resulting from travel- 
ing, or general accidents by land or water; third, to insure horses, 
cattle and other live stock against loss or damage by accident, theft 
or death, or any unknown or contingent event whatever which may 
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be the subject of legal insurance ; and generally to do and to perform 
all other matters and things proper to promote these objects ; provided, 
that no company shall be organized to issue policies of insurance for 
more than one of the above three mentioned purposes, and no company 
that shall have beer. organized for either one of said purposes shall issue 
policies of insurance for any other, and no insurance company trans- 
acting business in this State shall expose itself to loss, on any one 
risk or hazard, to an amount exceeding five per cent. on its paid up 
capital, unless the excess shall be reinsured by the same in some 
other good and reliable company. 

§ 32. The annual meeting for the election of directors shall be 
helden at such time and place as the by-laws of the company may 
direct, except as provided in section 21 of chapter 23 of the general 
laws of 1868 aforesaid, and the directors chosen at any such annual 
or special meeting shall continue in office until the next annual meet- 
ing, and until their successors are duly elected and qualified. 


§ 83. The directors shall elect, by ballot, a president, vice-presi- 
dent, secretary, treasurer, and such other officers as they shall pre- 
scribe in their by-laws, and the board of directors, or a majority of 
them, when convened at the office of the company, shall be compe- 
tent to fill any vacancy that exists among its officers or board of 
directors. They shall also have power to appoint any agents neces- 
sary for transacting the business of the company, paying such salaries 
and taking such securities as they may judge reasonable; they may 
ordain and establish by-laws and regulations, not inconsistent with 
this act, or with the constitution and laws of this State and of the 
United States, as shall appear to them necessary for regulating and 
conducting the business of the company; and it shall be their duty 
to keep full and correct entries of their transactions, which shall at 
all times be open to the inspection of the stockholders. 

§ 34. All policies or contracts of insurance made or entered 
into by any company organized under the laws of this state may 
be made either with or without the seal thereof; they shall be 
subscribed by the president or such other officer as may be desig- 
nated in their by-laws for that purpose, and shall be attested by the 
secretary, and, being so subscribed and attested, they shall be 
obligatory on the company. ; 

§ 35. Transfers of stock may be made by any shareholder, or 
his legal representatives, subject to such restrictions as the direc- 
tors shall, from time to time, make and establish in their by-laws, 
except as provided in section twelve of this act. 
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§ 86. Whenever any company, heretofore or hereafter organized 
under the laws of the State of Kansas, shall increase the amount of 
its capital, as provided by section 14, of chapter 28 of the general 
laws of 1868, it shall file with the superintendent of insurance a 
certified copy of the certificate so filed with the Secretary of State, 
and thereafter such company shall be entitled to have the increased 
amount of capital fixed by said certificate, and the examination of 
securities composing the capital stock thus increased, shall be made 
in the same manner as is provided in section thirty of this act for 
capital stock originally paid in. 

§ 57. It shall not be lawful for the directors, trustees, managers 
or officers of any insurance company other than life, organized 
under any of the laws of this State, directly or indirectly, to make 
or pay any dividend, or pay any interest, bonus or other allowance 
in lieu of dividends except from surpuls profits arising from their 
business; and in estimating such profits there shall be reserved 
therefrom a sum equal to forty per cent. of the amount received 
for premiums on unexpired risks and policies, which shall be held 
to be the amount of unearned premiums, and shall be held and re- 
garded as an absolute liability of the company. And there shall 
also be reserved all interest due or accrued and unpaid, and the 
amount of all bonds, mortgages, notes, stocks, book accounts and 
judgments due to or held by the company, on which no part of the 
principal or interest shall have been paid during the year previous. 
And any division or payment made contrary to the provisions of 
this section, shall subject the company making the same to a for- 
feiture of its charter. 

§ 38. No company organized under the laws of this State shall 
purchase, hold or convey real estate, excepting for the purposes 
and in the manner herein set forth, to wit: 

First, Such as shall be requisite for its convenient accommoda- 
tion in the transaction of its business ; or 

Second, Such as shall have been mortgaged to it in good faith, 
by way of security for loans previously contracted or for money 
due; or 

Third, Such as shall have been conveyed to it in satisfaction of 
debts previously contracted in their legitimate business, or for 
money due; or 

Fourth, Such as shall have been purchased at sales upon judg- 
ment, decrees, or mortgages obtained or made for such debts; and 
it shall not be lawful for any such company to purchase, hold or 
convey real estate in any other case, or for any other purpose ; and 

15— 
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all such real estate as may be required as aforesaid, and which shall 
not be necessary for the accommodation of such company in the 
transaction of its business, shall be sold and disposed of within 
five years after such company shall have acquired title thereto, 
unless the company shall procure a certificate from the superinten- 
dent of insurance that the interests of the company will suffer 
materially by a forced sale thereof, in which event the sale may be 
postponed for such period as the said superintendent shall direct in 
said certificate. 

§ 89. It shall be the duty of the president, or vice-president and 
secretary, of each insurance company organized or incorporated 
under the law of this State, annually, on the first day of January, 
or within two months thereafter, to prepare, under oath, and de- 
posit in the office of the superintendent of insurance, a statement 
of the condition of such company on the thirty-first day of Decem- 
ber then next preceding, exhibiting the following facts and items, 
in the following form, namely: 

First, The amount of the capital stock of the company. 

Second, The property or assets held by the company, specifying: 

1. The value, or as nearly as may be, of the real estate held by 
such company. 

2. The amount of cash on hand and deposited in banks to the 
credit of the company, specifying in what banks the same is de- 
posited. 

8. The amount of cash in the hands of agents and in course of 
transmission. 

4. The amount of loans secured by bonds and mortgages, on 
real estate, worth double the amount of all incumbrances on which 
there shall be less than one year’s interest due or owing. 

5. The amount of loans on which interest shall not have been 
paid within one year previous to such statement. 

6. The amount due the company on which judgments have been 

obtained. 
7. The amount of stocks of this State, United States, of any in- 
corporated city of this State, and of any other stocks owned by the 
company, specifying the amount, number of shares, and par and 
market value of each kind of stock. 

8. The amount of stocks held thereby as collateral security for 
loans, with the amount loaned on each kind of stock, its par value 
and market value. 

9. The amount of assessment on stock, paid and unpaid. 

10. The amount of interest actually due and unpaid. 
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11. ‘The number of policies in force. 

12. The amount insured thereby. 

13. The amount of premiums received thereon. 

Third, The liabilities of such company, specifying : 

1. The amount of losses due and yet unpaid. 

2. The amount of claims for losses resisted by the company. 

8. The amount of losses incurred during the year, including 
those claimed and not yet due, and of those reported to the com- 
pany upon which no action has been taken. 

4. The amount of dividends declared and due, and remaining 
unpaid. 

5. The amount of dividends, either cash or scrip, declared a d 
not yet due. 

6. The amount of money borrowed and security given for the 
payment thereof. 

7. The amount of all other existing claims against the company. 

Fourth, The income of the company during the preceding year 
specifying : 

1. The amount of cash premiums received. 

2. The amount of notes received for premiums. 

38. The amount of interest money received. 

4, The amount of income received from other sources. 

Fifth, The expenditures during the preceding year, specifying: 

1. The amount of losses paid during the year, stating how 
much of the same accrued prior and now much subsequent to the 
date of the preceding statemert, and the amount at which losses 
were estimated in such preceding statement : 

2. The amount of dividends paid during the year. 

3. The amount of expenses paid during the year, including 
commissions and fees to agents and officers of the company. 

4, The amount of all other payments and expenditures. 

§ 40. Every insurance company organized under any law of this 
State, failing to make and deposit such statement, or to reply to any 
inquiry of the said superintendent, shall be subject to a penalty of 
five hundred dollars, and an additional five hundred dollars for every 
month that such company shall continue thereafter to transact any 
business of insurance ; and in the annual report required to be made 
by section thirteen of this act, said superintendent shall state what 
companies have, and what companies have not, complied with the 
foregoing section, and he shall also make such suggestions as to the 
condition and management of any company or companies as he shall 
deem best. 
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§ 41. Itshall not be lawful for any insurance company, association 
or partnership, organized or associated under the laws of any other 
State of the United States, or any foreign government, for any of the 
purposes mentioned in this act, directly or indirectly, to transact any 
business of insurance in this State without first procuring from the 
superintendent of insurance a certificate of authority so to do ; stating, 
also, that said company has complied with all the requisitions of this 
act applicable to such company ; nor shall it be lawful for any insu- 
rance company, association or partnership mentioned in this section, 
directly or indirectly, to take risks or transact any business of insu- 
rance in this State unless possessed of the amount of actual capital 
required of similar companies organized under the laws of this State. 
Every such company desiring to transact any such business as afore- 
said, by any agent or agents in this State, shall file with the super- 
intendent a written instrument, duly signed and sealed, authorizing 
any agent of such company in this State, to acknowledge service of 
process for and in behalf of such company in this State, and consent- 
ing that service of process, nesne or final, upon any!/such agent shall 
be taken and held to be as valid as if served upon the company 
according to the laws of this or any other State or country, and 
waiving all claim or right of error by reason of such acknowledgment 
or service ; and consenting, also, that if said company shall cease to 
do business in this State, or any county thereof, where it had pre- 
viously transacted insurance business according to law, and have any 
of its policies outstanding in the hands of any resident of this State, 
suit may be brought thereon in the county where the property insured 
was situated, or where the same was insured, and that service of pro- 
cess made therein by the sheriff of said county, by sending a copy 
thereof by mail addressed to the company at the place of its principal 
office when it ceased to do business as aforesaid, at least thirty days 
prior to taking judgment in said suit, shall be as valid as if person- 
ally made upon said company according to the laws of this or any 
other State or government; Provided, that the sheriff’s return shall 
show the time and manner of such service, and every such com- 
pany shall also file a certified copy of their charter, or deed of settle- 
ment, with said superintendent, together with a statement, under 
the oath of the president or vice-president, or other chief officer, and 
the secretary of the company, for which he or they may act, stating 
the name of the company and the place where located; the amount 
of its capital, with a detailed statement of the facts and items required 
from companies organized under the laws of this State, as per sections 
thirty-nine and forty of this act ; also a copy of the last annual report, 
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if any was made, under any law of the State by which such company 
was incorporated. 

§ 42. Any company heretofore organized under any law of this 
State, for any of the purposes mentioned in this act, which has taken 
notes or obligations of its stockholders for any portion or portions of 
the amount subscribed by them to its capital stock, shall retain all 
dividends declared to such stockholders, their heirs or assigns, and 
apply the same as a credit upon such stock notes or unpaid subscrip- 
tion, until such notes or unpaid subscriptions shall be fully paid ; and 
the whole amount now or hereafter payable to any such company on 
stock, notes, obligations, or unpaid subscriptions shall be invested by 
said company in the manner required by the twenty-ninth section of 
this act. 

§ 43. All insurance companies heretofore organized under any 
law of this State shall he allowed one year from the last day of 
February, A. D. 1871, to comply with the foregoing sections of this 
act. 

[ To be continued in next number. ] 





MISCELLANEOUS. 


THE INSURANCE CONVENTION. 


The Convention of Insurance Superintendents and delegates met 
in New York on the 18th of October, according to adjournment in 
May last. Twenty-nine states were represented in the convention. 
The Governors of several states having no Insurance departments 
or Bureaus appointed delegates. 

The first meeting in May was the result of a circular letter ad- 
dressed by Superintendent Miller of New York to the Insurance 
Superintendents and Officers of the several states, inviting them 
to meet in New York City for the purpose of comparing views, and, 
if possible, of adopting such measures as the common interests of 
insurance demand. The Superintendents and officers of about 
twenty states responded to the call either in person or by delegates. 
The president of the convention, Hon. George W. Miller, Insurance 
Commissioner of New York, in his opening address thus briefly 
indicated the subjects which might properly come before it : 

“These subjects, 1 may say, have presented themselves to my 
mind under two classes: First. Those which are now or may be, 
substantially, matters resting within the discretionary powers of 
the officers of the several states having charge of insurance inter- 
ests, such as the forms of annual statements; the credit to be 
given to official certificates; the adoption, if practicable, of some 
insurance nomenclature designating, so as to be universally under- 
stood, the various forms of policies, etc., etc., by certain names or 
terms. Second. Those matters which are of a legislative char- 
acter. With no power, of course, to control legislation; yet it 
would seem that an expression of any well-considered views or 
recommendations upon subjects which have been deliberately con- 
sidered and discussed by those familiar with the working of the 
system to be effected and arrived at with any reasonable unanimity, 
must have some effect with the Legislatures of the states. Of the 
matters to be affected by legislation it would seem that we might 
profitably consider 1. The question of the possibility of the 
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adoption of a uniform standard or system of computing the re- 
serve or policy-liabilities of the life, fire and marine companies. 
2. The subject of deposits to be made by companies in the states. 
3. Taxation. 4. Investments. 5. Dividends, particularly in 
life companies, and upon capital stock when a portion of the capi- 
tal is required to make up the reserve. 6. What to be considered 
assets, particularly in lifecompanies. 7. How to bring about gen- 
erally the broadest uniformity, simplicity, security and reciprocity.” 

Some apprehensions had been felt, by those interested, in the 
earlier stages of the movement that difficulties might arise from 
narrow views and sectional prejudices; but the spirit of the meet- 
ing was excellent and the event proved the willingness of those 
present to forget mere personal and local considerations, and an 
earnest desire to act together for the general interests of the whole 
country. The meetings of the Convention continued for nine days, 
and many important subjects were brought before it in various 
papers and addresses. After taking measures for a fuller repre- 
sentation, and for further discussion, at its next meeting, of the 
subjects already presented, the Convention adjourned to the 18th of 
October. 

This convention is one of the most important events connected 
with the history of insurance in our country. Owing to its pecu- 
liar character and rapid expansion, as well as to the complicated 
relations of our state and national governments, the business of 
insurance has not only suffered from the want of proper govern- 
mental regulations, but has been subjected to great hardships and 
inconveniences from unwise and unjust laws, and from the rivalries 
and jealousies of companies. Each state has enacted laws for reg- 
ulating the business of its own companies and of those from other 
states, in ignorance of the whole subject or upon the narrow basis 
of special and sectional interests, or has left its citizens to the 
mercy of fraudulent and unprincipled corporations at home and 
abroad, by neglecting the subject altogether. Superintendents and 
Commissioners have endeavored, each one for himself, by inde- 
pendent and often conflicting methods, to solve novel and perplex- 
ing questions, and that, frequently, to the great and needless 
trouble and expense of both the insurer and insured. The discus- 
‘ sions and deliberations of intelligent men to whom the interests 
of insurance are, to so great an extent, entrusted, and who, by 
their positions in all parts of the country, have so great a power in 
advising and influencing legislation, must be of the greatest utility. 
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The New York Tribune in speaking of the session that has just 
closed, remarks as follows: 

“The work accomplished at this session has been: 1. The per- 
fection and final adoption of uniform blanks for the annual returns 
required by all the States of fire, life and marine insurance compa- 
nies; 2. The adoption of the uniform rate of four and a half per 
cent interest, and the American experience table of mortality, as 
the basis for calculation of policy reserves; 3. The agreement 
upon a liberal policy toward companies in temporarily embarras- 
sed circumstances; 4. The establishment of much needed pre- 
cautions against bogus insurance speculations; 5. A mutual 
agreement to accept certificates from each other as to the solvency 
and regularity of companies, in lieu of requiring, as heretofore, 
special deposits in each State, and special returns from the com- 
panies to all the State officials; 6. The permanent organization 
of their body as the “ National Insurance Convention of the United 
States,” with permanent officers, a bureau in this city, and annual 
meetings; 7. The framing and adoption, after full debate, of a 
General Insurance Statute, to be recommended to the Legislatures 
of all the States in place of existing crude and conflicting laws. 
Nothing has been hastily done, no private speculation has been 
subserved, no concession of principle made to local prejudice; but 
the proceedings have been characterized by method, deliberation, 
and a conscientious regard for the public interest. 

The session has in fact proved, as we anticipated, one of the most 
important business meetings ever held in this or any other country, 
and its effects should be felt. in the future, in wiser legislation, 
greater restraint upon illegitimate insurance speculation, more 
active promotion of sound and well conducted enterprises, and far 
greater protection to the policy holder.” 

After a session of ten days, the Convention adjourned to meet 
in New York City, on the third Monday in October, 1872. At a 
future time we shall notice the draft for a general Insurance Law, 
adopted by the Convention. 


CONSTITUTION AND OFFICERS OF THE INSURANCE CON- 
VENTION. 
CONSTITUTION. 
Art. I.—An association by the name of the National Insurance 
Convention of the United States is hereby formed by the officers 
having charge of the insurance departments of their respective 
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states, for the purpose of consultation on matters pertaining to 
their general superintendency. 

II.—In each state where no such department exists, the governor 
shall have the right to appoint a member, provided that no member 
shall be connected with any insurance company as officer, agent, or 
otherwise. 

III.—The state officers in charge of insurance affairs shall also 
have the right to depute a person eligible under the foregoing rule 
to represent them in the event of their not being able to personally 
be present at any meeting. 

{V.—There shall be only one member from each state. 

V.—The officers shall be a president, vice-president, secretary, and 
executive committee of five, of which the president and secretary 
shall be members ex-officio; and all shall be chosen by ballot at 
each annual meeting, and hold office until others are elected. 

VI.—It shall be the duty of the president to preside at all meet- 
ings of the convention; or, in case of his absence, such duty shall 
devolve upon the vice-president. 

It shall be the duty of the secretary to keep the records of the 
convention, conduct its correspondence, supervise the printing of 
its proceedings, and, generally to attend to and promote the interests 
of a more efficient and uniform system of governmental insurance 
supervision in the United States. The secretary shall devote him- 
self to these matters in the interim between the annual sessions of 
the convention, and receive an annual salary to be fixed by the 
executive committee. 

The executive committee shall have the general oversight and 
direction of affairs, and shall make proper general arrangements 
for facilitating the work of the convention ; and in case of a vacancy 
in the offices of president and vice-president, shall elect a tempo- 
rary president. 

VII.—The annual meeting shall be held in the city of New York, 
on the third Monday in October. 

VIII.—The general rules for the government of the association 
at its meetings shall be those ordinarily adopted by deliberative 
assemblies, and each state and district shall have one vote. 

IX.—These rules may be amended or annulled, and new ones 
adopted at any meeting of the convention. 

The permanent officers of the convention for the coming year are : 

President—George W. Miller, of New York. 

Vice-President—Llywelyn Breese, of Wisconsin. 

Secretary—Henry 8. Olcott, of New York. 

Executive Committee—Julius L. Clarke, of Massachusetts; G. 
W. Smith, of Kentucky; J. F. Hartranft, of Pennsylvania; Samuel 
H. Row, of Michigan, and James Williams, of Ohio. 


THE GREAT FIRE IN CHICAGO. 


The daily newspapers and numerous journals and books have al- 
ready given the public full details of the great fire in Chicago, which 
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in its extent and destructiveness will be recorded as the greatest fire 
of modern times. 

The fire originated at about half past nine o’clock, on Sunday even- 
ing, October 8th, near the corner of Dekoven and Jefferson streets, 
in the western division of the city. One Mrs. Leary had taken a 
kerosene lamp to her barn and was feeding her cow, when the cow 
kicked the lamp over, setting fire to the hay and straw, which was 
quickly communicated to the adjoining buildings. The autumn had 
been remarkably dry, and all combustible material in the city was in 
the most inflammable condition. An extensive storm reaching over 
all the Lakes was prevailing at the time and the wind was blowing a 
gale from the southwest. The fire department were almost exhausted 
by their exertions in subduing an extensive fire the preceding night. 
Before any one was aware, the fire had gained such headway 
among the wooden buildings in that locality, as to baffle all subse- 
quent efforts to extinguish it or to arrest its progress. The confla- 
gration raged unchecked for thirty-six hours until about ten o’clock 
on Thursday morning, when it reached the northern limits of the 
city, having twice crossed the river in its devastating course. 

In the western division, where the fire originated, about 194 acres 
were burned over, including 16 acres laid waste bv the fire of the 
preceding night. This district contained about 500 buildings, mostly 
of the poorer class, including the dwellings of about 2,250 persons. 
In the southern division, the number of acres burned over was about 
460. This constituted by far the most valuable portion of the city, 
and contained the greater part of the costly and magnificent build- 
ings. All the large wholesale stores ; the daily and weekly newspa- 
per offices ; the principal insurance, lawyers’ and brokers’ offices ; the 
custom-house, court-house, chamber of commerce, and the principal 
railroad depots, were located in this district. About 3,650 buildings, 
including 1,600 stores, 28 hotels, 60 manufacturing establishments, 
and the homes of 21,800 people, were destroyed in this division. In 
the northern division about 1,470 acres were burned over and 13,300 
buildings destroyed, including more than 600 stores, 100 manufactur- 
ing establishments, and the homes of 74,450 people. 

The total area burned over comprises a territory about three 
miles long by one mile and a half broad, and containing 2,124 
acres, or nearly three and one-third square miles. It has been 
estimated that this area included about 73 miles of streets, and 
that 17,450 buildings were destroyed, and 98,500 people left home- 
less. A writer in the Lakeside Monthly makes the following esti- 
mate of the total loss by the fire. 
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“On buildings, ete $ 52,000,000 
On business property, besides buildings... 85,000,000 
On personal effects 59,000,000 


Total burned $196,000,000 


“On this there was a salvage of about $4,000,000 in founda- 
tion and bricks available for building, making the actual loss 
$192,000,000. The assessed value of the land in the city, just pre- 
vious to the fire, was $176,931,900, which was about 60 per cent. 
of the actual cash value. Hence the real value of the land within 
the city limits was $294,836,000. On this we estimate an average 
depreciation of about thirty ver cent. since the fire, though much 
of this can be but temporary. This gives a loss of $88,000,000 on 
the selling value of real estate in consequence of the fire. Even 
yet the total of loss is not complete. We must allow for the inter- 
ruption of business and manufacturing operations. This would 
average about six weeks, or one-eighth part of the whole year. 
We estimate that the fire diminished the receipts of the city to the 
extent of $50,000,000 worth of goods, which interrupted business to 
the extent of $125,000,000 worth of trading, at wholesale and re- 
tail. The very moderate estimate of eight per cent. profit would 
give a further loss of $10,000,000, and we shall then have the fol 
lowing as the exhibit: 

“On property burned up $192,000,000 
On depreciation of real estate 88,000,000 
On interruption to business 10,000,000 


inal bk cede $290,000,000 


“ We estimate the value of property in the city, the day before 
the fire, real and personal, taxed and untaxed, at $520,000,000. The 
loss by the fire was therefore nearly forty-seven per cent. of the 
whole of the property owned in Chicago.” 


CASES REPORTED. 


This number of the JourNnaL contains a full report of the 
decisions in six insurance cases. 

The case of Killips vs. The Putnain Fire Ins. Co., of Hartford, 
Conn., decided in the Supreme Court of Wisconsin, was a suit for 
$1,320 on a policy upon buildings and personal property. The 
questions arising in the case relate to proofs of loss, notice to 
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agents and delays caused to the insured, in the prosecution of his 
claims, by the acts of the company’s agent. The court held that 
where the company 2onsiders the proofs of loss unsatisfactory, it 
is bound to notify the insured of the fact, and that the burden of 
proof is on the company to show such notice, and that having 
failed to give the notice it had waived all defects. Where there 
are no restrictions in the policy as to the time of rendering the 
proofs, the court holds that they are to be rendered within reason- 
able time. The case of Miner vs. the Phcenix Ins. Co., reported 
in the Journat p. 41 is affirmed, and notice of the loss to the local 
agent is declared to be notice to the company, and verbal notice is 
held to be sufficient. A consent by the agent that the certificate 
in the proofs of loss might be made by another justice than the one 
provided in the policy, is considered binding upon the company. 
The agent of the company wrote to the insured that the proofs of 
loss were quite defective, without indicating the defects, and saying 
that he would soon call on the assured. This is held to be suffi- 
cient cause for delay, and the time lost on account of this delay is 
deducted from that within which the right of action was limited by 
the policy. The court holds that the same force and effect is to 
be given to the verdict of the jury, where no instructions were 
given, as it would have, had the jury been correctly instructed. 
The course pursued by the agent of the company is commented 
upon by the judge. The judgment of the court below for the 
plaintiff was affirmed. 

In Hibbard et al. vs. The Hartford Fire Ins. Co., decided in the Su- 
preme Court of Iowa, the insurance was for the amount of $2,800 
on a stock of hardware and tinware. ‘Two policies were issued in 
different companies, each of which contained conditions against 
prior and subsequent insurance, and several interesting and diffi- 
cult questions arose upon the effect of these provisions and also in 
regard to the ownership, under the statute, of property covered 
by chattel mortgage. The court held that another policy did not 
constitute a breach of conditions against other insurance unless it 
was capable of being enforced; that a receipt given by the agent 
of a company for premiums paid, and containing a promise that a 
policy should be issued, raised a contract similar to that contained 
in the policies commonly issued by the company ; and that a state- 
ment made under oath by the insured in his proofs of loss that 
there was insurance in another company did not estop him from 
showing that the insurance was invalid. The judgment of the 
court below in favor of the plaintiffs was affirmed. There is an 
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able dissenting opinion in the case. The digest of this case will 
appear in the next number of the JourRNAL. 

The Germania Fire Ins. Co. vs. Curran, Adm’x, is a case from the 
Supreme Court of Kansas. The suit was originally brought on a 
policy for an insurance of $150 on a dwelling house. Most of the 
points raised relate to questions of practice. The court held that 
the company was estopped from saying that it was doing business 
in the State contrary to the laws of the State; that the notice of 
loss, which the policy stipulated should be given through the gen- 
eral agent, at New York, was sufficient, if the local agent, acting 
upon information given by the insured, communicated the intelli- 
gence through the general agent; and that the statement, made 
under oath, by the plaintiff, in an exumination by the attorney of 
the company, that she had sold the property before the loss did 
not estop her from denying the sale. The judgment given for the 
plaintiff, in the court below, was affirmed. 

In The Brooklyn Life Ins. Co. vs. Miller, the United States Su- 
preme Court decided that where the general agents delivered a 
policy, receiving premium notes, and agreeing to call upon another 
person for the cash part of the premium, waiving the payment 
several months, and treating the policy as an executed contract, 
such acts of the agents constituted a waiver of payment, on the 
part of the company; that where a policy is delivered without 
requiring payment, the presumption is that a credit is intended, 
and that where a credit is intended the policy is valid, though the 
premium was not paid at the time the policy was delivered; and 
that where premium notes are given, and there is no evidence to 
impeach the bona fides of the transaction, the company must be 
held to assume a reciprocal obligation. Several interesting ques- 
tions of practice arose in regard to the findings of the Circuit 
Court, where a jury is waved, and in regard to the re-examination 
and review of matters of fact in such cases by the Supreme Court. 
The judgment of the Circuit Court in favor of the defendant in 
error and against the company was affirmed. The digest of this 
case will appear in the next number. 

The decision in the Security Ins. Co., of New York, vs. Fay is by 
the Supreme Court of Michigan. The court held that the act of 
the agent immediately after the fire, in calling for the books and 
papers for the purpose of making an inventory, the insured giving 
him the papers and doing all he required, constituted a waiver of 
preliminary notice, and that, as no reference was made in the pol- 
icy to an adjusting agent, the presence of a regular adjusting 
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agent was not necessary. The court also hold that in order to 
bind companies for the unauthorized acts of their agents, there 
must be something in the course of business which the party deal- 
ing with them has fairly a right to rely on, and that there must be 
at honest reliance in fact, and that dealings with insurance agents 
must be governed by the same rules that are applied to other per- 
sons. The judgment of the court below for the defendant in error, 
and against the "company, was reversed, and a new trial granted. 

The Germania Fire Ins. Co. et al. vs. Boykin, was taken to the 
Supreme Court of the United States on a writ of error from the 
District of South Carolina. There was evidence that the in- 
sured was insane. In his proofs of loss he stated that he 
believed the building was set on fire, and that he had procured 
the insurance on account of repeated threats he had heard by a 
certain person that he would burn the premises. The company 
claimed that they had right to proofs of loss by an intelligent 
being; that if plaintiff was insane no such proofs had been given, 
and that if he was sane his affidavit showed such fraud as to 
defeat recovery. The court he!d that the first proposition was too 
repugnant to justice and humanity to merit serious consideration ; 
that if he was so insane as to be incapable of making an intelligent 
statement, that would of itself excuse the condition of the policy ; 
that whether he was insane or not the affidavit was sufficient in 
the information it conveyed of the time, nature and amount of the 
loss, and that if the affidavit contained something more that was 
the result of insanity, that did not vitiate what was well and truly 
stated. The companies by their policy made themselves each 
liable separately and severally for one fourth of any loss that might 
occur, and no more. The Circuit Court gave judgment against them 
jointly for the full amount, which is decided to be error. The Su- 
preme Court reversed the judgment of the Circuit Court, and gave 
judgment against each company for one-fourth the amount, with 
joint judgment against all for costs. The digest in this case will 
also appear in the next number. 


INSURANCE LEGISLATION. 


Kansas.—We publish this month Article I. and II. of the Insur- 
ance Law of Kansas, approved March Ist, 1871. In our next num- 
ber we shall give the remainder of the act—Article III., Life 
Insurance. The act is quite long, consisting of eighty-one sections. 
In our next number we shall give the substance of the law in a 
condensed form. 
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BOOKS RECEIVED. 

Tue Law or Lire Insurance; with Chapters upon Accident and 
Guarantee Insurance. By Geo. Bliss, Jr., Counsellor at Law: 
Baker, Voorhis & Co., New York, 1872. 

CINCINNATI SuPERIOR Court Reporter, Vol. 1, Numbers 9 and 10. 
Edited by Chas. P. Taft & Bellamy Storer, Jr., of the Cincinnati 
Bar. Robert Clarke & Co., Cincinnati, 1871. 


We are under obligations to Jno. F. Toby, State Reporter of 
the Supreme Court of Rhode Island, for Index and Digest to decis- 
ions rendered by the Supreme Court of that State since the publi- 
cation of the last volume of the Reports. Also to Hon. Albert W. 
Paine, Insurance commissioner of Maine, and to Hon. Gustavus W. 
Smith, Insurance Commissioner of Kentucky, for volumes of their 
Reports, and to Henry S. Olcott, Esq., Secretary of the Insurance 
Convention, for copies of Draft of a General Insurance Law adopted 
by the Convention at its last session. 


Suir AGAINst THE Lire Association or AMERICA.—Davis R. 
Boogher, Esq., a trustee of the Life Association of America, and 
one of the oldest policy holders in the company, has brought suit, 
for himself ard others, in the St. Louis Circuit Court, against the 
officers and managers of the company, and also against J. P. Thomp- 
son. In bis bill he charges that the managers and directors of the 
Association have entered into a secret combination and conspiracy to 
defraud the policy holders of the company. ‘The bill sets forth that 
in 1869 eleven policies, called ‘‘ investment endowment policies,” for 
$10,000 each, were issued to members of the board of directors, or to 
others in their interest, and that these policies were made assignable, 
without notice, in order to enable the holders to conceal the fraud 
and avoid detection ; that they were ostensibly issued on the paid 
up or cash plan, but that only ten per cent. was, in fact, paid in, 
and that it was understood and intended that fraudulent dividends, 
should pay off the remainder, which was secured by notes and 
mortgages on wild lands outside the State; that the directors pre- 
tended to callin and annul these policies, but, in fact, only substituted 
another form of policy, of the same effect, in their place. These 
policies are set forth in full in the bill, and certain officers and 
directors are charged by name with holding them. The bill also 
charges that the books of the Association are fraudulently kept, so 
as to make the “ miscellaneous account” larger than it really is, and 
that fraudulent entries are made, and items doubly and trebly 
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charged. It also states that on the 12th of August, 1870, the board 
of managers adopted what they call “the low cash rates,” and 
under the pretense that one J. P. Thompson, a man in their employ, 
had invented said table of rates, and was entitled to a large compensa- 
tion therefor, voted him twenty-five per cent. of the amount thereby 
saved to the Association for the period of five years, and that by this 
device large sums of money have been paid to the said Thompson 
and others named in the bill, and that at least $100,000 will be thus 
wrongfully abstracted by the defendants unless they are restrained 
by the court. The resolutions of the executive committee voting 
this amount to Thompson are given in full. [tis further charged 
that the board have paid extravagant sums as salaries to them- 
selves and others, and that Hon. Wm. Barnes, of New York, is 
paid $20,000 per annum as consulting counsel and actuary. The 
bill also charges the managers with attempting to secure the 
passage, last winter, of a bill known as ‘House Bill No. 157,” in the 
Legislature of Missouri, by which under forms of law they intended 
to perpetrate enormous frauds upon the policy holders of the Asso- 
ciation. 

The bill is quite full and explicit, and in conclusion prays for an 
investigation of the charges made, and that if they are found to be 
true the defendants be held to account for the moneys fraudulently 
appropriated ; that said investment endowment policies be declared 
null and void; that the contract with J. P. Thompson be cancelled 
and the moneys received by himself and others be refunded, and 
that a full account of the receipts and disbursements of funds, since 
the organization of the Association, be made, and that said man- 
agers and officers be removed from the exercise of authority in the 
management of the business and affairs of the Association. 


Copiryine Commissions.— The following States have codifying 
Commissions at work upon their laws: California, Florida 
Georgia, North Carolina, Pennsylvania, Tennessee, Wisconsin’ 
Illinois, Iowa, Michigan, Mississippi, New York, South Carolina 
and West Virginia. Thus it will be seen that the matter of simpli- 
fying the laws and condensing statutes is becoming general. 

— Western Jurist. 


Hon. Tomas A. R, Netson has resigned his seat as Judge of 
the Supreme Court of Tennessee. 





